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Foreword

As technology grows, so too do highly technologically influenced markets such as the

audiovisual market. Already at the time of publishing the IRISSpecialo n New forms of

commercial communications in a converged audiovisual sectgr at t he ®etmed of 201
claim for t hWhsodrse paofrrtaiwlasof ¢t he big bad data?
changed forever. cCommerci al C 0 mmow existénaah i onsy (
increasingly converged media universe. As a result, the lines between real content and

advertising are increasingly uncleary

This is even truer today, as we face the emergence of a digital duopoly with
Google and Facebook representing upot85% of all digital advertising market growth in
2016 and the many challenges the whole industry has to address as a consequence. One
of these is certainly the future of traditional advertigng-financed media companies, such
as commercial TV channels, negpapers and magazines which have a far more limited
audience reach. A connected issue is the role of data, which has become the most
valuable resource in the online economy, and which is also causing new social divide
issues between citizens who can pay fothe services and others who pay for them by
providing their personal data and allowing themselves to be exposed to advertising. At
the same time, consumers are becoming more demanding and are starting to reject
interruptive advertising formats, which hasin turn led advertisers and media companies
to rethink how to capture attention.

Against these market realities, legislation is undergoing a significant revision
process with the reform of the Audiovisual Media Services Directive (AVMSD). Considering
the increased blurred boundaries between the various types of audiovisual services,
existing advertising rules have been criticized for not ensuring fair competition, on the
assumption that they are too severe for linear services and too soft for netinear ones.
Among the goals of the reform, the European Commission has mentioned the provision of
rules to shape technological developmentsand createa level playing field for emerging
audiovisual medig and for this reason the rules on commercial communicationsre
undergoing a significant overhaul.

This report analyses the ongoing AVMSD reform in relation to commercial
communications: it begins by setting the scene with regard to the market developments
that have triggered it; it goes on to look into the foreseen developments in the
advertising sector (chapter 1); and then it delves into the currently applicable rules as
defined by the current AVMSD, investigating both the general rules for commercial
communications on whatever type of audiovisual services and thspecific ones applicable
to television advertising, teleshopping and product placement, as well as other directives
mentioned in the AVMSD (chapter 2).

1 European Audiovisual Observatory, Press releaséhods afrai d of the big bad data?
commercial communications in a converged audiovisual se8t@ecember 2014,http://www.obs.coe.int/-/pr-
iris-specialnew-forms-of-audiovisuatcommerciatcommunications



http://www.obs.coe.int/-/pr-iris-special-new-forms-of-audiovisual-commercial-communications
http://www.obs.coe.int/-/pr-iris-special-new-forms-of-audiovisual-commercial-communications

The national implementation of the rules is analysed in chapter 3, with regard to
both the general quditative restrictions and the more stringent ones applicable to
sponsorship and product placement, as well as to the quantitative restrictions applicable
to linear transmissions. Sel and co-regulatory initiatives at international and EU level
are dealt with in chapter 4, with particular emphasis on unhealthy foods and beverages
and alcohol advertising. Relevant judiciary and administrative case law at European and
national level is examined in chapter 5, with particular attention paid to the definitions,
advertising limits and stricter rules applicable to linear transmissions. The final chapter
provides an overview of the ongoing AVMSD reform and analyses the proposal tabled by
the European Commission in May 2016 in light of the amendments proposed by bothe
European Parliament and the European Council in May 2017 with regard to definitions
and general principles, advertising and teleshopping rules, and provisions concerning
sponsorship and product placement.

The report is completed by an Annex with eighvaluable overview tables that go
into more detail on the transposition of the rules on product placement and quantitative
restrictions, self and coregulatory schemes, national case law and ongoing AVMSD
reform.

Strasbourg,September2017

Maja Capllo
IRIS Coordinator
Head of the Department for Legal Information

European Audiovisual Observatory
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Commercial communications in the AVMSD revision

1.Setting the scene

1.1. Introduction

The online advertising market is growing and in 2016, as was already the case in 2015, it
generated more advertising spend in Europethan the television sector, with EUR 41.8
billion (+12.2% vyearto-year)* Whereas advertising pend on other media is either

stagnating (TV, outof-home, cinema, radio) or shrinking (print), the growth of the online
advertising sector drives the growth of the general European advertising market.

However, this growth is not shared equally among plagrs in the advertising
ecosystem. The transition from advertising in a linear, analogue world, where mass
advertising was the norm, towards the digital space, where individualised advertising is
king, has also shifted the balance of power for players comgimg for the same advertising
budgets. The appearance of global players on the advertising scene has escalated the
competition for advertising budgets and is forcing traditional national media players in
Europe and elsewhere to adapt to the changes in ordeo remain relevant in the digital
world, a space where the rules are different from the prénternet era and where other
competitive advantages are needed to succeed.

Of course, legacy advertising sectors such as linear TV will not disappear
overnight, but the transition from a digital- to a mobile- and in the future to an Atrtificial
Intelligence and cloud-first ecosystem is well under way, in advertising and in other
sectors of the digital economy, and this shift will bring further digital disruption.s

The industry is realising that the days of a market equilibrium, where most of the
competition was fought out between national players on a national market, are over and
that the digital transformation of our societies is giving birth, on the one hand, tonew

2 For a more detailed overview of the online and TV advéising sector in the European Union and main
figures, please refer to:Grece C.,The online advertising market in the EUUpdate 2015 and Focus on
programmatic advertisingstrasbourg, 2016,
http://www.obs.coe.int/industry/video/-/asset_publisher/H7fRZzJI0wZv/content/2018he-online-advertising-
market-in-the-eu; Fontaine G. and Grece QQnlineadvertising in the Eld- Update 2014 March 2015
http://www.obs.coe.int/industry/tv/ -/asset_publisher/rARm3F8SIOiy/content/dgeect-note-2-online-
advertising-in-the-eu-update-2014-nov-2015.

321 EU Member States and Russia, Turkey, Norway, Serbia, Switzerland and Belarus

4 See IAB Europe study: AdEx Benchmark 2016 preliminary resuld3 May 2017,
https://www.iabeurope.eu/researchthought-leadership/programmatic/adexbenchmark 2016-study/.

> See The economic essentials of digital strategyA supply and demand guide to @@ disruption McKinsey
Quarterly, March 2016, http://www.mckinsey.com/businessfunctions/strategy-and-corporate-finance/our-
insights/the-economic-essentials of-digital -strategy.
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GWi nner sy, of t e n yiconfiguatiom enabied byrmetwork kfiects, aad, on

the other hand, t o mor e ’ia ROA6 ®o cOmpanied, Google di ng t c
Inc. and Facebook Inc., already had a 20% share of the global advertisingarket (all

advertising, not only digital), and their share and impact on the global advertising market

is on the rise.

Although it is challenging to compete in a market where two companies generate
most of the growth and dominate the landscapé national players are finding ways to
adapt to the new competitive context in the United States and in Europe, for example
through:

A the adoption, slowly and reluctantly, by TV channels of programmatie automatic
3 advertising;

A the acquisition® of, or investment'® in digital video platforms and services;
A experimentation with shorter and new advertising formats;
A diversification into e-commerce! or new forms of digital entertainment such as e

Sports? (e-Sports generated USD 280 million in advertising globally, an amoun
which is expected to rise to USD 1 billion by 2021 according to IHS);

Will these innovations and changes by European media players be sufficient to adapt to
changing content consumption patterns by the audience; increased fragmentation
between platforms, services and devices; and an abundance of content as never seen
before? Only the future will tell, but the challenges traditional media companies face to

6Seel nvesting in a } WjTheWwal StrdeaJowensl, 94pril 2017E c o n o my
https://www.wsj.com/articles/investing-in-a-winner-takes-all-economy 149179056 1

7 SeeGoogle and Facebook bring in efifth of global ad revenugsrhe Guardian, 2 May 2017,
https://www.theguardian.com/media/2017/may/02/google-and-facebook bring-in-one-fifth -of-global-ad-
revenue

81n 2015, Google and Facebook took between 75% and 85% of all new onlineagttising spending, accordirg

to the Internet Trend report by Mary Meeker of Kleiner Perkins Caufield & Byers
http://www.kpcb.com/blog/2016-internet-trends-report. See also Advertising: Facebook and Google build a
duopoly, Financial Times, 23 June 2016, https://www.ft.com/content/6c6b74a4-3920-11e6-9a05
82a9bl15a8ee7?mhg5j=el

% Such as the acquisition by RTL Group of the MultChannel Network and digital content creator BroadbandTV
in June 2013 for USD 36 million SeeRTL Takes Control of BroadbandTV with $36 Million Investméantiety, 26
June 2013, http://variety.com/2013/digital/global/rtl -takes-control-of-broadbandtwwith-36-mil-investment-
1200501849/

¥Such as TFl1ds and Mediasetds into Pr oSeFerbaemcSeads 1THR1 maurd d
I'talyds Medi aset Join Col | ectVavety, 1Di danday | 201R 1| at f or m
http://variety.com/2017/digita l/news/frances-tf1 -and-italys-mediasetjoin-collective-digital - platform-studio-
71-1201958865/

11 ProSiebenSat.1 has bought 40-eommerce firms since 2012 at a total cost of EUR 1.1 billianSeelnvestors
struggle to figure out ProSieben's digital stratedyeuters 6 June 2017, http://www.reuters.com/article/us-
prosiebenmedia-strategy-analysisidUSKBN18X221

12 Such as the acquisition in 2015 by Modern Times@up of ESL, the largest eéSport organization worldwide,

for EUR 78 million SeeSwedish media house buysoud's largest eSports comparngadget, 7 January 2015,
https://www.engadget.com/2015/07/01/esports mtg-acquiresesl/.

13 SeeGlobal Market for Esports Video is Booming, with China Leading the Way, IHS Markit, Bamintsss Wire,

9 May 2017, http://www.businesswire.com/news/home/20170509005380/en/GlobalMarket-EsportsVideo-
Booming-ChinaLeading
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find a sustainable business model which will thrive in the online world and resist further
innovations in the media field are daunting for most players.

Other pressing concerns linked to matters of public interest and consumer safety
are also coming under the spotlight in the digital advertising ecosystem; these include so
c al Ibrardl saéetyy i s shictersfer forvexample to advertising spots inserted next to
extremist videos on YouTubé& or in fake news sitess Other issues such asadvertising
fraud and the measurement of the viewability of advertising spots, or the increased
rejection by consumers éthe interruptive nature of online advertising through the use of
advertising blockersts also constitute new challenges for publishers”

The following paragraphs explain the current challenges in online advertising in
more detail. It is not an exhaustive assessment on the state of the online advertising
sector but rather a survey of the most pressing challenges facing the industry.

1.2. Current challenges facing the digital advertising
ecosystem

1.2.1. The emergence of a digital duopoly

In 2016, it became an acceptd fact that the online advertising sector was a duopoly,
dominated by two tech firms, Google Inc. (Alphabet) and Facebook Inc. According to
various studies, the two companies represented up t@5% of all digital advertising
growth in 2016 and were expectad to continue to dominate the sector. Other studies

4 See YouTube Hate Videos Haunt Advertisers on GoogBloomberg, 23 March 2017,
https://www.bloomberg.com/news/articles/2017-03-23/youtube-hate-videos-snare- ikea-ads-as-google-crisis-
spanseurope.

15 SeeAdvertisers Try to Avoid th&/e b ds Dar k Si de, Fr om HhRhelal Steeidsurnalo EXx t r e mi
18 June 2017, https://www.wsj.com/articles/advertiserstry-to-avoid-the-webs-dark-side-from-fake-news-to-
extremist-videos-1497778201.

16 Between 20.9% (nited Kingdom) and 29% Germany of internet users are using Ad Blockers in Europe
according to eMarketer Ad Blocking Losing Steam in BBJeMarkeer, 7 June 2017,
https://www.emarketer.com/Article/Ad Blocking-Losing- Steam EU-3/1015974.

17 SeeAs Ad Blocker Use Grows, Publishers Face New Challehgdketer, 26June 2017,
https://www.emarketer.com/Article/Ad BlockerUse GrowsPublishers Face New-Challenges/1016076

18 In France, the two companies capturg 92% of mobile advertising growth in 2016 See Pub en ligne : le
duopole Google-acebook pointé du doigtes Echos, 26 January 2017,
https://www.lesechos.fr/26/01/2017/lesechos.fr/0211734893066_puken-ligne---le-duopole-google-
facebookpointe-du-doigt.htm and in the United Kingdom both are expected to have a 70%share of the
display advertising market by 2020 SeeGoale and Facebook to take 71% of UK online ad revenue by,20128
Guardian, 15 December 2016https://www.theguardian.com/media/2016/dec/15/google-facebook uk-online-
ad-revenue
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show that they even represented all digital advertising growth in the Wited States by
capturing 99% of digital ad growthin 2016.%

Their scale and reach, through a large user ba®eand therefore ownerstip of large
amounts of personal data on individual users, give them a major competitive advantage;
one with which national media companies can hardly rivalise. Why is that the case?
Advertising is the business of t rebsitésmrgl c onsum
services through their content offering videos, social networks, news, etc., against the
advertisersd payments for t he Agvértmarsetmeefore of adyv
flock to the services which best capture the attention of consumers- social networks,
video sharing sites and, to a lesser extent, digital publishers of all sorts. As people spend
more time online, increasingly on mobile deviceg? advertisers logically follow the shift in
attention. In some European countries(in Germany France and the United Kingdom),
adults spend more time with digital media than with any other media, TV included,
according to eMarketer. The access to digital media content is tightly controlled by tech
players, even if the content is not.

The prominent place of these two companies in the digital ecosystem (they are
both basically platforms and act thus as intermediaries between the audience and the
content) allows for an ever increasing accumulation of data on userdghie new oil in a
digital first economy? in advertising used to tailor and target specific advertising
messages to users), which renders them almost unavoidable for advertisers and their
agencies.

Traditional TV companies have until now not had a direct link with their viewers
(they have teen distributed on DTT, cable, satellite and IPTV networks) and therefore are
lacking the data needed to provide tailored and targeted ads wanted by advertisers.

As Time Warnerds CEO stated, the need for (
Googles, YouTubs, Facebooks and Amazons of the world was the main reason why Time
Warner agreed to be sold to At&™* TV companies are starting to collect data on their
viewership by using logins for their catch-up services or through different means.
However, not beingin a central position, it seems almost impossible for their collection
data to be as widereaching as those of the web giants that are in almost every place of a
consumerds journey on the web, on desktop or m

19 As claimed by Pivotal research based on IAB figureBacebook and Google completely dominate the digital ad

industry, Yahoo! Finance, 26 April 2017, https://finance.yahoo.com/news/facebookgoogle-completely-

dominate-digital -204836182.html.

20 Facebook claims as of June 2017 2 billion monthly users, YouTube 1.5 billion and Facebamkned

Instagram 700 million. See Facebook nowha® bi I | i on mont hl y deckQruach, 2aJure r esponsi
2017, https://techcrunch.com/2017/06/27/facebook-2-billion -users/.

2l The soc a | lwe-dided markety http://lexicon.ft.com/Term?term=two_sidedmarkets&mhg5j=el

2 See Time Spent with Major Media Continues to Rise in EuropMlarketer, 12 December 2016,
https://www.emarketer.com/Article/Time-Spentwith -Major-Media Continues Rise-Europe/1014834

2 SeeThe worl dds mo s t val uabl e r ¢ §leuBcanemistj & Mag ®0171 onger oi
http://www.economist.com/news/leaders/21721656data-economy-demandsnew-approachantitrust-rules-
worlds-most-valuable-resource

%SeeTi me Warnerdgs CEO says its $85 billion sRedode,3Mo AT&T i s
May 2017,https://www .recode.net/2017/5/31/15722460/time-warner-ceo-jeff-bewkes code-conference 2017
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This market development towards an oligpoly in digital sectors is common
however, the impact of these evolutions on the traditional media ecosystem has profound
and long lasting consequences. Aarge pan of the media ecosystem (the production of
audiovisual content and news reporting and tierefore the companies in these businesses,
commercial TV channels and publishers) is financed through advertising. As it becomes
harder for traditional media companies to secure the same amount of advertising budgets
as in the analogue age, the future of dvertising-financed content produced by traditional
players could come increasingly under threat.

Although the online advertising sector continues its growth and has surpassed TV
advertising in 2016 in Europe, several challenges remain for the digital adsrtising
industry: advertisers, advertising tech players and media groups/publishers/content
producers.

1.2.2. What future for traditional advertising-financed media
companies?

The first question of concern is the place that traditional advertisingfinanced publishers
(commercial TV channels, newspapers and magazines, digiahly websites) will occupy

in this advertising ecosystem; in a digital economy, scale, reach and data are of utmost
importance, and while Google and Facebook can boast a user base of morauha billion,
national publishers in Europe have a much more delimited reach and fewer monthly
users. As the advertising pie is divided among more players (as opposed to a national
market before the irruption of the web), it will be crucial for traditional media players to
find ways to remain attractive to advertisers and brands in order to maintain their place in
the media ecosystem and continue playing their role in content production,
information/news, education and their societal impact.

However, and o this point the dominance of global tech players becomes evident,
they need the audience that these players bring them. Users are increasingly primarily
accessing news on Facebogk and free audiovisual content viewing is still mainly done
on YouTube (andracebook), with global OTT viewers watching more than 1 billion hours
of videos on YouTube per dag In the United States, eMarketer estimated that 85% of
digital video viewers are YouTube viewers and that 95% of OTT video services users also
watch videos on the service. Therefore it is almost impossible for content owners and

% See for exampleNet f 1l i xds and Amazonds domi natAimazooaffst-hei gomr opea
commerceor Android and iOS in the smartphone operating systems market

% According to the Observatory, in 2015, advertising on television represented 31% of EU audiovisual services

revenues, just behind pay TV, see Yearbook 2016, European Audiovisual Observatory

27 See Social media ‘outstrips TV' as news source for young IpeoBBC, 15 June 2016,
http://www.bbc.com/news/uk-36528256.

28 SeeYouTube Tops 1 Billion Hours of Video a Day, on Pace to EclipseThe Wall Street Journal, 27 February

2017, https://www.wsj.com/articles/youtube-tops-1-billion -hours-of-video-a-day-on-pace-to-eclipse-tv-

1488220851 and YouTube Viewership Hits 1 Bilion Hours a DagMarketer, 28 February 2017,
https://www.emarketer.com/Article/YouTubeViewership-Hits-1-Billion -Hours Day/1015332
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media companies not to be present on these two services where the majority of digital
video viewers flock to. As they share their content on these services, they can morssiit
(at a much lower rate than on broadcast TV) but they also have to share the advertising
revenues with these platforms. A sort ofdrenemyy relationship (or aoopetitiony) is
therefore developing between media companies and content right holders and digital
platforms, which take a cut of revenues in their role as intermediarie®.

Other global players are in the starting blocks to challenge the duopoly. For now,
a player that looks well positioned to transform the duopoly into a triumvirate is Amazo#
with its suite of audiovisual services (from Twitch, an esport streaming platform to
Amazon Prime Video), ®€ommerces, cloudcomputing business and even traditional
retailers since the acquisition of Whole Foods. TV and media companies are well aware of
the threat posed by having to compete with another global giant for the same advertising
budgets and contentt With the launch of its channel programme in Europg& Amazon is
surdy in a position to severely challenge established broadcasters in Europe and
elsewhere. Basically Amazon is proposing to other TV channels to be distributed on its
website, and is putting forward its amount of data to find new subscribers and viewers
Stard €00 Jef fr ey Hir s theyapwsgedaculat at finding an audéeyce, G
finding targets and selling into ity¥Accor di ng to WPPds CEO Martin ¢
strategic place with its plethora of digital business to take a major place in the online
advertising ecosystem and BBCds Waqgaulodkvai de chi e
single country broadcaster commi s s | addirgr , you
GThere are few companies that are both full partners and full competitorg  a Thdre is
no one who is the outright enemy. Ultimately, my customer now might be my @mpetitor
tomorrow. 3y

Amazon is not the only player competing 0
ones have also entered the competition su

Chinese tech giants which have not yet significantly expanded abroaand into Europe®

for
ch a

2 Jason Kint describes the relationshifetween publishers and Faceboolas follows: Media companies are like

serfs wor ki ngSeEMedieCoopakief Are GedtingdSick of FacepBtbomberg Businessweek, 19

June 2017, https://www.bloomberg.com/news/articles/2017-06-19/media-companiesare-getting-sick-of-

facebook

30 SeeThe Race Is On to Challenge Goegla c e book } Duopol y dgTrhe Wall SreegJdournal) 19 Adver ti si
Jure 2017, https://www.wsj.com/articles/the-race-is-on-to-challenge-google-facebookduopoly-in-digital -
advertising-1497864602.

As the CEO of German cable operator Uni lhugemesgectéior (owned b
Amazoy beccatuhseey are going out therSeeAanadonakviihndg dawvebydigge:
than Netflix DigitalTVEurope, 30 May 201,/http://www.digitaltveurope.net/701831/amazon-will -have-bigger-

impact-than-netflix/ .

%2 See Amazon TV Service Helps Starz, HBO Stand Out in Netflix Bleomberg, 23 May 2017,
https://www.bloomberg.com/news/articles/2017-05-22/amazons-a-la-carte-tv-helps-starz-hbo-stand-out-in-

netflix -era.

33 |Idem.

% Seey The one to watchd: Amazon i s Bigiday UKp 9 Juner2017,t he duop
https://digiday.com/marketing/amazonset-turn-duopoly-troika.

®Snapds recent USD 100 mill i on d eiraicatesvthat the cdripanghasdar ner f or
be taken seriously as it makes more wroads into TV coveted audiencey ounger generati ons. Sna

advantage of the fact that it is a mobile-first (or even only) application and as users spend more time with
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When the rise of handheld mobile devices is taken into accounand the ever
growing attention we devote to them, the challenges for traditional players are even more
steep 3 on the mobile web, only a handful of players seem to be in a pagon to truly
reap the benefits of the increase in media consumption brought to the sector through
these devices.

Furthermore, advertising rates on the mobile web are much lower in the digital
space than they were in the analogue one, and this has a pradind impact on commercial
television business models. In order to attain a certain threshold in digital advertising,
businesses need scale and a large user base; the shift from maagdvertising towards
individualised advertising, as is the case on the webglearly benefits companies which
have a large user base. Traditional media companies are therefore experimenting with
changes to their traditional model and formats for selling advertising in order to adapt to
these new competitive challenges and often hae to rely on the services of the same tech
companies they are competing with to reach their audience.

Competing with the duopoly (or oligopoly if Amazon or another tech player
reaches a significant market share in online advertising) seems to get hardby the day as
these services expand their reach and presence on the web and into our daily lives.

cContent is kingy but data and distributiorl
companies have the content, now they need to know (data) and reach (distritioin) their
audiences online. A pessimist might think that for digital media distribution and
knowledge of audiences, the game has already been played and has designated its
winners.

1.2.3. The role of data and the rising concerns about

consumersd digital privacy
Another question which comes with several consequences attached is the central position
that personal data (collected throughout a use
advertising-financed web ecosystem.Data is clearly the most valuable resourcen the
online economy and the majorityofsec al | ed ecfreey services and di
cfreey in exchange for access to the userds dat

As seen before, traditional free television players are either entirely lacking data
on their audience becauseuntil now they have had no direct link with them, or are
starting to collect basic data (gender, age, location) which is quite pale in comparison to
al | data points collected by tech players thr

their mobile device for media consumption, the company appears to be in a prime position to reach and
engage with a younger audienceone which is sought after by advertisers.See atTime Waner Signs $100
Million Deal With Snap for Shows and AdsThe Wall Street Journal, 19 June 2017,
https://www.wsj.com/articles/time-warner-signs-100-million -deal-with -snap-for-shows-and-ads 1497885737
and Snapchat Shows: Inside the Plan to Reimagine TV for the Mobile ¥asety, 23 May 2017,
http://variety.com/2017/digital/news/snapchat-shows-inside-the-plan-to-reimagine-tv-for-the-mobile-era-
1202440096/.
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Data (and data analyics) are the condition sine qua nonto be able to target users with
advertising messages tailored to their personal preferences and interests.

While traditional media companies are still switching their mindset and starting to
collect data on their viewers, tech giants are already a step ahead. It would take too long
to dress an exhaustive landscape of the use made of personal data collected on and off
the web, so here are just two examples of how data can be used to lure in more
advertisers:

A Google said hat it plans to track credit card spending offline in stores in order to
allow advertisers to see if the online advertising campaigns generate offline
sales* There are not even a handful of players worldwide who are in a position to
propose such a servicdo advertisers. This new suite of adertising tools is also
integrated into YouTube.

Facebook made similar enticing announcements for advertisertn June 2017, the
company launched an advertising tool that allows advertisers to target the people
most likely to buy their products. Advertisers can therefore optimize their budgets
to target users most interested in their products and services and at the same
reduce wastage caused by targeting people who are not interested, and these new
tools are free for marketers?

b

These two examples show the power of having enormous data points for companies
whose business model is based on advertising. In the digital world, marketers can target
and evaluate the performances of their advertising campaigns like never befer but in
order to be able to propose such innovations, the prerequisite is to have collected these
data points on individual users, online and offline, and then to be able to analyse them
correctly 3 not an easy feat when the amount of data collected runsinto billions.
However, the presence of global corporations not only in our digital, but also in our
physical daily lives is starting to raise increasing concern among consumers and
governments3 And if we consider the fact that Facebook tracks (or wasdcking) all users
around the weh?® not only Facebook users, it becomes quite evident that these web

3% At the announcement of the service, Google said that it already captures 70% of all credit and debit card
transactions in the Uhited States and that its location data will be able to further close the gap between the
physical and the digital world. See Google plans to track credit card spendinBBC, 26 May 2017,
http://www.bbc.com/news/technology-40027706 and Google Adds YouTube to Suite of Ad Tools Tracking Retail
Sales Bloomberg, 23 May 2017, https://www.bloomberg.com/news/articles/2017-05-23/google-adds-
youtube-to-suite-of-ad-tools-tracking-retail-sales

37 See New Facebook Tools Help Marketers Serve Ads to People Most Likely to Spengd Thengyall Street
Journal, 12 Jua 2017, https://www.wsj.com/articles/new-facebooktools-help-marketers serve-ads-to-people-
most-likely-to-spend-money-1497279600.

% Just as an exampleas actions by national regulators, the EU Commission or governments abounflee
Facebook facing privacy actions aThe GsaglianEL6rMayp 2017a s
https://www.thequardian.com/technology/2017/may/16/facebookfacing-privacy-actions-acrosseurope-as
france-fines-firm-150k.

% See Facebook ‘tracks all Vvisitars breaching EU law' The Guardian, 31 March 2015,
https://www.theguardian.com/technology/2015/mar/31/facebooktracks-all-visitors-breaching-eu-law-report
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giants know a lot more about u% than most private companies or even public
organisations. The recent fine of EUR 110 million by the European Commission ave
Facebookds us e #«dgHe médhagingsséyice Fadehobkaacquired in 2014 for
USD 19 billion) to match users shows the importance of data for digital advertisin@pased
services and businesses. Data has become the decisive competitive advantage.

As citizens around the world are becoming more concerned about the collection
and use of their personal data, there is a risk o€reating a division betweenthe poorer
and the wealthier members of society*? those who are wealthier are starting to pay for
their services and digital products in order to escape this data collection frenzy and
protect their privacy (for example, the rise of the subscriptiorbased business model in
media, the usage of VPNs and ad blockers), and those who are not financially ate
willing to pay for their privacy, Jpayd for th
up control of their personal data.

1.2.4. Increased rejection by consumers of interruptive digital
ad formats

However, the rise of ad blockers (the installation of ad blockers is mostly a protection

used by consumers against interruptive ad formats during their media consumption) has

shown that there is only so much jJannoyanced t
adapted advertising to the digital age (interrugion during an activity such as watching a

video or reading a website, the same advertising as interrupts broadcasted TV content)

where attention spans are getting shorter* the advertising industry (advertisers,
advertising tech phapers, responshielrsi)joisthe ¢
rejection of digital advertising. These issues need to be addressed to ensure that

advertising remains effective online.

Attention is a scarce commodity online as consumers have a nearly infinite choice

of entertainment opti ons and content. As Microsoftds C
company i nt er naWe anemouingifrom a2vlritl Shere computing power
9 See You Probably Dondt Know Al | |, tGemodo,Wa yJsne Ha7c e b o o k Tr

http://fieldguide.gizmodo.com/all-the-waysfacebooktracksyou-that-you-might-not-kno-1795604150

4 See EU fines Facebook over ‘'misleading’ WhatsApp data ¢claiBBC, 18 May 2017,
http://www.bbc.com/news/business39958630.

42 See How Priacy Became a Commodity for the Rich and Poweifbe New York Times, 9 May 2017,
https://www.nytimes.com/2017/05/09/magazine/how-privacy-became a-commodity-for-the-rich-and-
powerful.html.

43 The average attention span is estimated at 8 seconds in 2016, down from 12 seconds in 2008eeThe
EightSecond Attention Span  The New York Times, 22 January 2016,
https://www.nytimes.com/2016/01/22/opinion/the -eight-secondattention-span.html
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was scarce to a place where it now is almost limitless, and where the true scarce
commodity is increasingly human attentiony*

Therefore advertisers, media companies and tech players have to rethink how best
to capture our attention and how to convey advertising messages in such a way that they
are no longer seen as intrusive and unworthy of our shérand scarce resource, our
attention. The measure taken by Fox to limit all advertising on its digital services to six
seconds is a step in the right direction, but there are still unexplored areas for brands and
media companies alike to explore. As the we content is still mainly financed through
advertising, it is essential that advertising is reinvented for the digital age. The focus here
lies mainly on audiovisual players; digitalfirst companies such as Buzzfeed, YouTube,
Facebook, and Pinterest are amre of the situation and have been constantly innovating
advertising formats, duration and types.

1.2.5. The concern for brand safety and advertising fraud

Just as consumers have increasingly rejected the interruptive digital advertising
experience, advertisershave realised through several examples (ads near extremist
content on YouTube® fake newss or objectionable political content such as Breitbart’)
that their brands can be put in jeopardy when ads for them appear next to questionable
content.

Theseissuesar e regrouped undehbrandshfetyy umbtr et ehet enm
the concerns advertisers have as their ads are placed on websites through an increasingly
automatized process (programmatic advertising), with sometimes little control over the
content next to which the ads are displayed. Ad gi a
Facebook are currently addressing these issues in order to reassure advertisers and
agencies that their services represent a safe environment for their brands. It seems that
for YouTuwbe, the exodus of advertisers has stopped and that several are back on the
service after YouTube cleaned up videos next to which ads could appearClearly, brands
are protecting their brand reputation as if it were the apple of their eyes, but forgoing

4 SeeMicrosoft's CEO Sent a 3,187ord Memo and We Read it So You Don't Hayd fie Atlantic, 10 July 2014,
https://www.theatlantic.com/technology/archive/2014/07/microsofts-ceo-sent-a-3187-word-memo-and-we-
read-it-so-you-dont-have-to/374230/

4 See YouTube Advertiser Exodus Highlights Perils of Online, Atte New York Times, 23 march 2017,
https://www.nytimes.com/2017/03/23/business/media/youtube advertisers offensive-content.html

46 SeeGoogle has banned 200 publishers since it passed a new policy against fakeRemwedge, 25 January 2017,
https://www.recode.net/2017/1/25/14375750/google-adsenseadvertisers publishers-fake-news

“7SeeBrei tbart ads pl ummet nearly 90 per chgday UK,i6Jundhr ee mont
2017, https://digiday.com/media/breitbart-ads-plummet-nearly-90-percent-three-months-trumps-troubles-
mount/

48 See YouTube Wins Back Some Marketers AftetJpbar, but Others Stay Awayhe Wall Street Journal, 20
June 2017 https://www.wsj.com/articles/youtube-wins-back-some marketersafter-ad-uproar-but-others-stay-
away-1497951005
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ma or services which draw billions ofwlconsumer
remain a concern, but one which the major players in the online advertising industry are
sure to address since their revenues depend on it.

Another looming threattothedi gi t al advertising industry i
concerns aboutadvertising fraud® (robots, not humans, are clicking on adspnd the
viewability of ads® (ads are displayed and charged for, yet no human eye has seen them).
These issues have forced seval services, notably YouTube and Facebooks to allow
third-party measurementon their sites to reassure advertisers that their ads are actually
seen by humans (consumers). These commitments to thighrty measurements have
often come after serious errorscommitted by these companies in the measurement of
ads? which has drawn the ire of advertisers.

However, even if the concerns over brand safety, advertising measurement and
advertising fraud are serious, the rapid shif
therefore their attention) towards the digital space indicates that advertisers and brands
will continue to target and tailor their advertising messages to their desired audiences
online.

1.2.6. Foreseen developments in the advertising sector

Several recent maket developments and technological innovations are set to further
impact the already shifting advertising sector. This is only an outlook of what might lie
ahead and it is clear to the sector that the pace of innovation has not yet slowed down.
Some of the issues and developments which will further challenge traditional players as
they battle for a share of the advertising pie could include the following:

1.2.6.1. Original content acquisition, production and commissioning by tech giants

The main source of competiton for traditional audiovisual companies comes from the fact
that tech players are also investing in original scripted content (and not only web series
or short-form content), a trend famously launched by the SVOD giant Netflix (who

“SeeGoogle to All ow J} Brand Saf e Wdl StreetnJoutnal,r3i Apg 2067y Out si de
https://www.wsj.com/articles/google-to-allow-brand-safety-monitoring-by-outside-firms-1491256676

%0 See The Fake Traffic Schemes That Are Rotting the InternéBJoomberg 2015,
https://www.bloomberg.com/features/2015-click-fraud/

51 See Ad Measurement Feuds on Facebook, YouTube Hinge ontBed¥all Street Journal, 9 November 2016,
https://www.wsj.com/articles/ad-measurementfeuds-on-facebook youtube-hinge-on-code- 1478689200

2SeeGoogl e Agrees to YouTube Met r,iThe WalSuwedtiddurnal, 31 FEbauarg Adver t i
2017, https://www.wsj.com/articles/google-agreesto-youtube-metrics-audit-to-ease advertisersconcerns

1487678403

53 SeeFacebook Takes Steps to Improve Advertifiatp After CriticisiThe New York Times, 10 February 2017,
https://www.nytimes.com/2017/02/10/business/media/facebooktakes steps-to-improve-advertising-data-

after-criticism.html

54 SeeFacebook Discloses Yet AnotherMéasurement Glitch, Will Refund Affected Clievriety, 16 May 2017,
http://variety.com/2017/digital/news/facebook-advertising-measurementerror-refunds-1202429254/
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operates a paid servicevhich does not depend on advertising for revenues) but which has
been taken up in recent years by several players (including Amazon, also for its SVOD
service).

Facebook has started to cooperate with publishers (Buzzfeed, Vox Media, ATTN,
Group Nine Meda and others) to create original video shows for its service, which will
carry ads®® But the service is also talking to Hollywood studios for the production of TV
quality shows with the aim of launching its original programming by late summer
(2017)2 The shows will be aimed at audiences aged between 13 and 34 and the budgets
for the shows are as high as USD 3 million, budgets which equal higbnd pay TV shows.
Facebook aims to own the shows, which it plans to display in a separate video tab
hoping thus to open up a new advertising revenue stream as its newsfeed becomes too
cluttered.ss

Googleds YouTube has also commissioned 40
will be run on its advertising-supported service and the rest on its subscriptiotbased

YouTubeRed service*’You Tube i s thinking on a global scal
of ficer Robert Kyndedsai duirmiag itheeiwnifewsteuc
original programming into supportinthewayr Dbigge

we are. Nobody can release originals on a global basis with the scale we have in
advertising y°

Other digital players, like BuzzFeed or Snapchaf? are following the example.
The clear aim is to go after TV advertising budgets, and after having rélady taken a big
chunk out of print advertising, tech players could well insert themselves into the TV
budgets by providing longform premium content; an unequalled large user base in the
billions; and the matching data to target advertising to this userbase. Only the future will
show if they succeed, but the threat is real.

%5 SeeFacebook signs BuzzFeed, Vox, others for original video sfitsSydney Morning Herald, 25 May 2017,
http://www.smh.com.au/technology/technology-news/facebooksigns-buzzfeed vox-others-for-original-video-
shows 20170525-gwcg57.html.

%6 SeeFacebook Is Going Hollywood, Seeking Scripted TV Programnfiag/Nall Street Journal, 25 June 2017,
https://www.wsj.com/articles/facebook-is-going-hollywood-seeking scripted-tv-programming- 1498388401

57 See Facebook Plans Original Content to Grow Video ,Tabechvibes, 15 June 2017,
https://techvibes.com/2017/06/15/facebook-plans-original-content-to-grow-video-tab.

® SeeFacebook says itds running out o f Reqndlea27 eJyly 2016, Ne ws Fe
https://www.recode.net/2016/7/27/12305002/facebook-ad-load-g2-earnings

% See Wi t h 40 New Original Shows, .Y Blaohery,e 5 Mag r2@leé, t s TVds
https://www.bloomberg.com/news/articles/2017-05-04/with -40-new-original-shows-youtube-targets-tv-s-
breadbasket

€0 |dem.

61 Buzzfeedis currently developing 31 shows with the aim to distribute them on the major patforms. See
BuzzFeed bets big on original shows for platformsDigiday UK, 16 March 2017,
https://digiday.com/media/inside-buzzfeedsoriginal-shows strategy/.

62 Snapchathas launched 10 new shows for its Discovery service thanks to the USD 100 million received from
Time Warner, Vice has received an investment of USD 450 million to develop more original content and the
service Musical.ly has also launched its first set of riginal short-form series SeeThe Moves Tech Giants Just
Made That Should Terrify HollywooWariety, 20 June 2017 http://variety.com/2017/digital/opinion/moves -
tech-giants-made-terrify -hollywood-apple-facebook 1202470920/.
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Mention should also be briefly made of the impact of SVOD viewing, which, even
if it is not in competition with advertising -supported services, does however take up the
C 0 nh s u nrecioup simemnd attention. As attention is becoming increasingly scarce and
tech giants are competing with traditional media players on their turf, getting the same
amount of attention as in the analogue and linear worldalready seems out of reach for
traditional media companies.

1.2.6.2. Live streaming

Live events, such as major sporting events, still remain a major viewer attraction for linear
television, even in the digital age® With the aim of competing with these audience
attractions, Facebook, Twitter, Amaan and YouTube have all invested into live streaming,
some of them taking the streaming rights to major sports leagues.

Live streaming is only starting, and in future, tech giants might enter bids for
premium sports rights and challenge media players (comercial, public and pay TV
channels) in a domain which was seen until now as belonging exclusively to traditional
broadcasters. But as consumption habits change, innovations allow for new forms of
broadcasting, and tech giants want a share of the TV advésing pie, live streaming is set
to render the equation even more difficult for traditional companies that cannot compete
with the budgets tech giants have at their disposal.

1.3. Concluding remarks

These are only two of the several developments which will futher disrupt the advertising
market, online and offline. As technology progresses, new innovations such as the
introduction of Artificial Intelligence; the shift to cloud-computing; the increased
adoption of Virtual and Augmented reality by consumers; andhe emergence of self
driving car s, l eadi ng t o driversd ti me
competition for advertising budgets intensify. For now, Tech players seem to be in the
best position to take advantage of these new changes; traditionainedia players, battling
for a share of the advertising pie, have to prepare themselves to experience further
ground-shifting developments. As we have already seen in the print sector, advertising
revenues are no longer guaranteed in an ecosystem where tigional and digital players
are in competition for the same advertising budgets. Audiovisual players are already
aware of this; only the future will tell if they manage a successful transition.

In the physical and analogue world, which is limited by scanity of resources
(technical such as frequencies and contentjhe power comes from controlling the supply
of these resources. In the digital world, where content is abundant and entertainment

6 Even ifther ecent results of Skyds Premier | eague viewership

2010, live sports will remain, for the mid-term, an attractive way to generate mass audiences for TV channels.
See Sky TV suffers fall in viewers of live Premier League ganfé@sancial Times, 12 June 2017,
https://www.ft.com/content/45e8a3e8-4dle-11e7-a3f4-c742b9791d43
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options almost unlimited, the power comes from controlling demad. For now, only a

handful of players control the demand (for digital content) which exists among vast parts

of our societies. With network effects and externalities, distribution and transaction costs

close to zero, and a cwdihngietralt atelsi rad | §dwairt tcios
state of equilibrium could well be that of an oligopoly *

64 See Ends, Means, and AntitrysBtratechery, 28 June 2017https://stratechery.com/2017/endsmeansand-
antitrust/.
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2.European framework

Rules concerning commercial communications are contained in various EU directives. This
chapter will consider the provisions that are directy connected to the regulation of its
various forms, be it advertising, teleshopping, sponsorship or product placement, namely:

A the Audiovisual Media Services Directive (AVMSD) and the set of acts mentioned
therein, namely

A the Unfair Commercial Practices Dective,

A the Tobacco Advertising Directive

A the Directive concerning Medicinal Products for Human Use
A the Regulation on Nutrition and Health Claims.

This chapter will also cover some closely connected acts, such as:

A the Directive concerning Misleadingand Comparative Advertisingand
A the e-Commerce Directive,

whereas the Data Protection Directive and competition law related aspects will be left
out, being unrelated to the content of commercial communications as such.

2.1. The Audiovisual Media Services Dictive

The main regulatory reference for commercial communications within the European
Economic Area and the neighbouring countries that have started an approximation
process is the AVMS®

According to Recital 79 AVMSD, the increase in consumer choice hksl to a
situation where:

Detailed rules governing audiovisual commercial communication fordesnand
audiovisual media services thus appear neither to be justified nor to make sense from a

% Directive of the European Parliament and of the Council of 10 March 2010 on the coordination of certain
provisions laid down by law, regulation or administrative action in Member States concerning the provision of
audiovisual media services http://eur-lex.europa.eu/legatcontent/EN/ALL/?uri=CELEX:32010L0013In this
chapter reference will be made to this consolidated version of the Directive, unless specified otherwise.

For a general reference, se the European Commission dedicated webpages for general information,
https://ec.europa.eu/digitalsingle-market/en/audiovisuak commerciakcommunications-avmsd and various
related publications from the European Audiovisual Observatory,
http://www.obs.coe.int/legal/advertising;jsessionid=A14C1027AAFD6AD28BA52B9A123BE9
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technical point of view. Nevertheless, all audiovisual commegoaimunication should
respect not only the identification rules but also a basic tier of qualitative rules in order to
meet clear public policy objectives.

This two-tier structure reflects the graduated approach of the AVMSD, whereby a set of
basic rules ofa qualitative nature applies to all forms of commercial communications,
independently from their linear or non-linear transmission, and a different set of stricter
quantitative rules applies only to linear broadcasting.

2.1.1. Definition of audiovisual commercid communications

The notion of caudiovi sual commerci al communi
AVMSDs describes different forms of promotion of goods and services, namely television

advertising, sponsorship, teleshopping and product placement, and degs certain

mandatory elements:

A there must be a promotional purpose, whether direct or indirect,
A the promoted goods, services or images must pertain to a natural or legal entity
with an economic purpose,
A the promotional images must be shown in return for payment or similar
consideration, including selfpromotional purposes,
A it coverstelevision advertising, teleshopping sponsorshipand product placement
Commerci al communications also fall under the

as provided by Article 1(1)a AVMSD but, interestingly, there is not always an exact
correspondence between the two concepts. When excluding certain services from the
scope of the AVMSD, Recital 22 AVMSoes not also exclude the advertising thereof. As

BArticle 1(jlayundiAoWMSsDu:alc commer ci al communicationd means |
are designed to promote, directly or indirectly, the goods, services or image of a natural or legal entity
pursuing an economic actWity. Such images accompany or are included in a programme in return for payment
or for similar consideration or for selfpromotional purposes. Forms of audiovisual commercial communication
include, inter alia, television advertising, sponsorship, teleshoping and product placement y

Recit al 2Fdr the PukpBsBs of tlts Directive, the definition of an audiovisual media service should
cover mass media in their function to inform, entertain and educate the general public, and should include
audiovisual commercial communication but should exclude any form of private correspondence, such as e
mails sent to a limited number of recipients. That definition should exclude all services the principal purpose
of which is not the provision of programmesthat is to say,where any audiovisual content is merely incidental

to the service and not its principal purpose. Examples include websites that contain audiovisual elements only
in an ancillary manner, such as animated graphical elements, short advertising spats information related to

a product or non-audiovisual service. For these reasons, games of chance involving a stake representing a sum
of money, including lotteries, betting and other forms of gambling services, as well as etine games and
search engines, but not broadcasts devoted to gambling or games of chance, should also be excluded from
the scope of this Directivey
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a consequencethe country of origin principle® applies to commercial communications
even if they concern services that do not fall under a harmonised legislative framework,
and the country of destinatior?® applies to the services themselves. This is in particular
the case for services that are subject to national legislation considering their connection
with health and public order issues, and therefore excluded from the principle of free
circulation.

A very concrete example concerns lotteries and betting services, wliicare
explicitly included in the exceptions mentioned in Recital 22. The disconnection between
the country origin principle applicable to the commercial communications3- which can
therefore freely circulate within the Union and also target the country whee the
advertised service is provided and the country of destination principle applicable to the
underlying services has sometimes led to cases aforum shopping™

2.1.2. General rules for audiovisual commercial
communications

The AVMSD lays down a set of gemal rules that are applicable to all forms of
commercial communications, independently from the linear or noflinear nature of the
service. These provisions concern all audiovisual media services, a category to which
commercial communications also belongand respond to very general principles.

Apart from the very general ban provided by Article 6 AVMSD, according to which

al | audiovi sual media services, hereunder

contain any incitement to hatred based on rae, sex religion or nat
AVMSD provides that all services provided by audiovisual media service providers, and

t herefore, arguabl vy, al so commerci al communi

to people with a visual or hearing disabilt y y .

The most significant provision is Article 9 AVMSD. This is the first provision of the
AVMSD, exception made for the definitions, which concerns specifically commercial
communications and is directly connected to the content that is shown in the
advertisements. It establishes that all kinds of commercial communications must comply
with a set of requirements:

68 According to the country of origin principle, where a service isprovided by a service provider established in
one of the member staes, the applicable law is the law of the country where the serviceprovider is
established. Article 2 AVMSD sets specific criteria in order to identify which member state holds jurisdiction.
8 According to the country of destination principle, where a serice is received in a country that is different
from the one of establishment of the service provider, the applicable law is the law of the coumy of
reception. Article 3 AVMSD identifies the circumstances where such a derogation can apply.

al

S (

onal i

cat

0 Swiss Instiut e o f Comparative Law, cStudy of gambling service
Uni on, Lausanne, 2006, see part 1 cLegal Studyy,
https://ec.europa.eu/docsroom/documents/9725/attachments/1/translations/en/renditions/native ~ European

Commi ssi on, St aff wor ki ng document , cOnline gambling i n

https://publications.europa.eu/en/publication-detail/ -/publication/a78e3b0b-cb3e-44ef-a9b1-
dfe4dae6202f/languageen.
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A be readily recognisable and (Article 9(1)a),

A not be surreptitious (Article 9(1)a) nor use subliminal techniques (Article 9(1)b),

A respect human digrity (Article 9(1)c)i),

A not include/promote discrimination based on sex, racial or ethnic origin,

nationality, religion or belief, disability, age or sexual orientation (Article 9(1)c)ii),

A not encourage behaviour prejudicial to health or safety (Article 9(fk)iii) or to the

protection of the environment (Article 9(1)c)iv)

not promote tobaccoproducts (Article 9(1)d),

A not promote alcohol aiming at minors or encouraging excessive consumption

thereof (Article 9(1)e),

not promote medicinal products available ony on prescription (Article 9(1)f),

A not cause physical or mor al harm to mi no
inexperience or credulity nor encourage minors to pressurise parents to make a
purchase (Article 9(1)g).

p)

p)

2.1.3. Television advertising and teleshopping

As with any other kind of commercial communications, television advertising (Article 1(1)i
AVMSDY} and teleshopping (Article 1(1)l AVMSD)are subject to the abovementioned set
of basic rules. At the same time, they are also subject to a set of stricter pr@ions than
the other types of audiovisual commercial communications.

The AVMSD being a minimum harmonisation directive which allows member
s t a ttoersquire media service providers under their jurisdiction to comply with more
detailed or stricter rules in the fields coordinated by this Directive provided that such

ruesar e in compliance with Union | awy (Article 4
two cases:
A -Transfrontier S e r surechatsthe inteiests obcorbemers 4so e n
televisionviewersa e ful ly and properly protectedy (F
A Purely national s er vdfferensconditionsror theenddrtipn t o s et t
of advertising and different limits for the volume of advertising in order to
facilitate these particular broadcastyy ( Reci t al 84 AVMSD) , and
interruptions and quantitative restrictions (Article 26 AVMSD).
The minimum rules | aid down by Chapter VII of

teleshoppingy) concern four main aspects:

A Presentation (Aricle 19 AVMSD),

TArticle 1(1)i AVMSDsiocgdemeansianyafleem of announcement
for payment or for similar consideration or broadcast for selpromotional purposes by a public or private
undertaking or natural person in connection with a trade, business, craft or pregsion in order to promote the

supply of goods or services, including i mmovable property
Article 1(1)1 AVMSD: Gjteleshoppingd means direct offers
goodsor services, including i mmovable property, rights and
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A Frequency (Article 20 AVMSD),
A Content (Articles 21 and 22 AVMSD),
A Quantity (Article 23 and 24).

This set of rules also applies to advertising, teleshopping and sefpromotion channels,
exception made for those concerning insertion and quatrity (Article 25 AVMSD).

2.1.3.1. Presentation

Article 19(1) AVMSD provides for a gener al ob
di stinguishable from editorial contenty. Thi s
either by optical means (for example, a pitogram shown on the screen) and/or acoustic

means (for example, a sound announcing the start of the advertising) and/or spatial

means (for example, splitscreen solutions). These means should not prevent the use of

new advertising techniques.

In order not to impair the integrity of programmes, Article 19(2) AVMSD provides
that isolated advertising and teleshopping spots should remain the exception. The ratio of
this provision, which opens up for a derogation in the case of the transmission of sport
events,i s e x pl ai mterpretative comrhuaicatioh of 2004 on certain aspects of
the provisions on televised advertising in the "Television without frontiers" Directivg?
which remains, limitedly to linear broadcasting, still applicable with regard to the
provisions that remained substantially unchanged during the revision process of 2007.
The pract iscpeotesfy amierdi t o concern primarily spol
matches where the natural intervals were extensively interpreted by several broadsters
so as to include the suspension of the game due to incidents. The Interpretative
Communication opened up for isolated spots during games, provided that the principle of
separation was maintained. This restriction was repealed by the AVMSD, which owee up
for isolated spots without limitations during the transmission of sport events.

2.1.3.2. Frequency

The purpose of the rules concerning the frequency of advertising is notably to protect the
integrity of the progr ammeisintendedto safequarditheng t hat
specific character of European television where advertising is preferably inserted

bet ween programmesy (Recital 86 AVMSD) .

Should advertising be inserted during programmes, Article 20(1) AVMSD provides
for a certain number of restrictions whereby they:

A should not prejudice the integrity of the programme during which they are
inserted,

s European Commission)nterpretative communication on certain aspects of the provisions on televised
advertising in the '"Television without frontiers" Directive  http://eur-lex.europa.eu/legat
content/EN/ALL/?uri=CELEX:52004XC0428(01)
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A should take into account the natural breaks, the duration and the nature of the
concerned programme,
A should not prejudice the rights of the rightsholders.

For certain categories of programmes that would need particular protection because of
their artistic value, Article 20(2) AVMSD restricts the insertion of advertising during films
made for television, cinematographic works and news programmes to only onda each

schedul ed period of at |l east 30 minutes.
rule applies, Gprovided that the schedul
mi nut esy. I n t he case of t he t r anrgami

communications are not allowed.

2.1.3.3. Content

Since the ban on commercial communications for cigarettes and other tobacco products is
a general one, it has not been explicitly repeated in the set of rules applicable only to
linear services. Nevertheless, &ital 88 recalls the importance of not limiting the
application of the ban to direct promotion, and of addressing also indirect forms of

advertising that may t wusng brand mames,symolseonathert h e

distinctive features of tobacco products or of undertakings whose known or main
activities include the production or sale of such productg

Considering that teleshopping implies a direct offer of products, and not only their
promotion, the restrictions on medicinal products and treatmets applicable to
teleshopping are wider and include not only the cases of products available on
prescription, but also where they are subject to a marketing authorisation (Article 21
AVMSD).

Specific restrictions have been introduced for alcoholic beverageunder Article 22
AVMSD. In addition to the two limitations applicable to any kind of commercial
communications, namely that alcohol advertising should not be aimed at minors (Article
22(1)a AVMSD), and that it should not encourage immoderate consumptiahereof
(Article 22(1)e AVMSD), the following are provided:

A not link alcohol consumption to enhanced physical performance or to driving
(Article 22(1)b AVMSD) nor to social or sexual success (Article 22(1)c AVMSD),
not claim that alcohol has therapeutic gualities (Article 22(1)d AVMSD), or that
alcohol is a positive quality of the beverage (Article 22(1)f AVMSD).

=

2.1.3.4. Quantity

Quantitative restrictions are by nature applicable only to linear transmission, where the
scheduling of advertising can be determined inadvance and is not dependent on the
choices of the consumer, which would make their exposure to commercial
communications unpredictable in advance.
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Whereas there used to be a double | imit un:
fronti er s yWHD]jboth io the original (/efs\on of 1989+ and in the revised one
from 19977, with a daily limit whose aim it was to preserve viewers from an excessive
quantity of advertising while at the same time preserving the overall distribution of
resources between pras and television, during the revision of 2007 account was taken of
the fact that:

The limitation that existed on the amount of daily television advertising was largely
theoretical. The hourly | imit i s mored.i mport
Therefore the daily limit should be abolished, while the hourly limit should be maintained

for television advertising and teleshopping spdRecital 59 of the 2007 version of the

TwFD).

As a r esul tgive flexibilityoto itoadcaster® witls regard to its insertion where

this does not unduly impair the integrity of programmey ( Reci t al 85 AVMSD) ,
Article 23(1) AVMSD advertising and teleshopping spots may not take up more than 20%

of any given hour of broadcasting time, exception rade for:

A broadcasters' announcements about their own programmes (sglfromotion) or
ancillary products directly derived from them (Article 23(2) AVMSD),

public service messages and charity appeals broadcast free of charge (Recital 31
AVMSD).

>

With referenceto teleshopping windows, Article 24 establishes a minimum duration limit
of 15 minutes.

74 Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain provisions laidown by

Law, Regulation or Administrative Action in Member States concerning the pursuit of television broadcasting

activities, http://eur -lex.europa.eu/legatcontent/EN/TXT/?uri=celex:31989L0552 Article 18(1) provided that

GThe amount of advertising shall not exceed 15 % of the
may be increased to 20 % to include forms of advertisements such as direct offers to the pubfior the sale,

purchase or rental of products or for the provision of services, provided the amount of spot advertising does

not exceed 15 %.y

s Directive 97/36/EC of the European Parliament and of the Council of 30 June 1997 amending Council

Directive 89/552/EEC on the coordination of certain provisions laid down by law, regulation or administrative

action in Member States concerning the pursuit of television broadcasting activities http://eur-
lex.europa.eu/legatcontent/en/ALL/?uri=CELEX:31997L0036 The new t eXx tThepmomnriandfed t hat :
transmission time devoted to teleshopping spots, advertising spots and other forms of advertising, with the

exception of teleshopping windows within the meaning of Article 18a, shall not exceed 20 % of the daily

transmission time. The transmission time for advertising spots shall not exceed 15 % of the daily transmission

time.y
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2.1.4. Sponsorship and product placement

2.1.4.1. General distinction

The distinction between sponsorship and product placement is quite subtle:

GSponsor shi py me aadsbyaublic orprvatd undetvakings a natunal
persons not engaged in providing audiovisual media services or in the production of
audiovisual works, to the financing of audiovisual media services or programmes with a
view to promoting their name, tradmark, image, activities or productrticle 1(1)k
AVMSD)

GProduct placementy means any form of audiovi
of the inclusion of or reference to a product, a service or the trade mark thereof so that it is

featured within a programme, in return for payment or for similar consideratiéuticle

1(1)m AVMSD)

The decisive criterion distinguishing sponsorship from product placement is the fact that
in product placement the reference to the product is built into the action d a programme.

In contrast, sponsor references may be shown during programmes but are not part of a
plot.

At the same time, sponsorship should also be kept distinct from advertising spots,
given that the set of rules that apply to them are quite different In this case, the decisive
criterion should be drawn using the purpose of these forms of audiovisual commercial
communications: the purpose of sponsorship is to promote the sponsor's name,
trademark, image, activities or products by contributing to the ihancing of programmes,
without making promotional references to the supply of the products themselves,
whereas the purpose of advertising spots is precisely to promote this supply.

2.1.4.2. Specific rules applicable to sponsorship

Rules on sponsorship were alreadyntroduced in the TWWFD i n vVvi ew ingf its 6
importance [ i ih the financing of programmesy ( R e c i WFD). Th& hain Pprinciples

have remained unchanged over time and Article 10 AVMSD provides that sponsored

content:

A Shall not be influenced so as toaffect the editorial responsibility and editorial
independence of the AVMS provider (Article 10(1)a AVMSD),

A Shall not directly encourage the purchase or rental of goods by making direct
promotional references (Article 10(1)b AVMSD),
A Shall be clearly idenified as such so as to inform the viewers of the existence of a

sponsorship agreement (Article 10(1)c AVMSD)

In addition to these general rules, a ban on sponsorship is envisaged in the case of
tobacco products (Article 10(2) AVMSD) and of medicinal prodscand treatments
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available only on prescription in the country of origin of the AVMS provider (Article 10(3)

AVMSD). Sponsorship is also banned in the case of current affairs programmes, but it is

left to the member states whether to prohibit it also during chi |l drends progr
documentaries and religious programmes (Article 10(4) AVMSD).

2.1.4.3. Specific rules applicable to product placement

Rules on product placement were introduced for the first time during the revision process
that led to the approval of the AVMSD in 2007 so as to take account of the fact that

G duct placement is a reality in cinematographic works and in audiagual works made
for t el e v insorder rtoy ensara @ leweli playingfield, and thus enhance the
competitiveness of the Europearmedia industryy ( Reci t al 91 AVMSD) .

Considering t he natur e of product pl aceme
programme, one of the main concerns of the legislator was to clearly distinguish it from
surreptitious advertising, which applies to goods or seivces t hat are repres:¢
programmes with the purpose of serving as advertising so as to mislead the public as to
its nature (Article 1(1)j AVMSDA. For this purpose the opening statement of Article 11
AVMSD is that cecProductt edy.cement shall be prohi

The third paragraph paves the way for derogations by introducing an optingut
principle for member states wishing to allow it, but limitedly to a set of cases that form a
socall ed ceGpositive |listy (Recital 9Be AWMS®Y ocu
(Article 11(3) AVMSD). More precisely, the prohibition can be waived in the following
circumstances:

A When there is payment, in the case of certain kinds of programmes
(cinematographic works, films and series made for audiovisual media services,
sports and light entertainment programmes),

When there is no payment, in the case of production props or prizes.

=

Member states can decide differently and opt out, totally or partially, from this list of
derogati ons. Recital 92 AywpeibDingmredudt platement one e x a
only in programmes which have not been produced exclusively in that Member Stage, but

member states remain free to introduce further cases. The only non waivable case
concerns childrends programmes.

In light of the above-mentioned concern of ensuring an adequate distinction from
surreptitious advertising, the second part of Article 11(3) defines a certain number of
cumulative protection measures, which recall to a certain extent those concerning
sponsorship, according to which

“"Article 1(1)]j: GJsurrepgtoimmunu £ aduodingv imewanls d diremerecpireaels en
pictures of goods, services, the name, the trademark or the activities of a producer of goods or a provider of

services in programmes when such representation is intended by the media service provider serve as

advertising and might mislead the public as to its nature. Such representation shall, in particular, be
considered as intentional if it is done in return for pay
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A -Programmes featuring product placement shal
the responsibility and editorial i ndependen
shall not e6directly encourage the purchase
t hemuecumpd omi nencey (Article 11(3), second p

A Viewers must be clearly informed about the existence of product placement at the

start and at the end of the programme and when a programme resumes after an
advertising break (Article 11(3), seand part, letter d).

Again, it is possible for member states to waive the requirements set by the Directive, but
limitedly to the information obligations when the programme has neither been produced
nor commissioned by the media service provider itself.

Further non waivable circumstances are defined by Article 11(4), which bans
product placement of tobacco products and of medicinal products or treatments available
only on prescription.

The article concerning product placement is probably one of the most aidulated
provisions of the AVMSD and results from the compromise exercise that was carried out
during the revision process of the TVWFD. To summarise:

Table 1. Scheme of rules on product placement (Article 11 AVMSD)

General rule Derogation cases Possible waivers Limits to waivers

When against payment in
cinematographic works,

Ban films, TV series, sports Total or partial
programmes, light
entertainment

Never allowed in
childrends p

When for free in the case
Ban of production props or Total or pattial
prizes

Never allowed in
childrends p

Tobacco products or
Ban medicinal products on Never Never
prescription

- Not affect editorial
responsibility of AVMS
provider
Requirements - Not encourage Total or partial No restriction
purchase or rental
- Not give undue
prominence
Only in the case of third

Requirements Inform viewers Partial party programmes

Source: European Audiovisual Observatory
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2.2.Directives mentioned in the AVMSD

As stated in the introduction to this Chapter, the AVMSD mentions variowcts that might
overlap with the scope of the AVMSD: the Unfair Commercial Practices Directive, the
Tobacco Advertising Directive, the Directive concerning Medicinal Products for Human
Use and the Regulation on Nutrition and Health Claims (Recital 82 AVID$&

The present section will provide an overview of the most significant provisions
contained therein.

2.2.1. Unfair Commercial Practices Directive

The Unfair Commecial Practices Directive (UCPD)ai ms at c amtherpropeut i ng 6
functioning of the internal ma r kantlayt a ¢ h & high level@f cansumerprotection

by approximating the laws, regulations and administrative provisions of the Member

States on unfair commercial practices harming consumers'economicinterestsy ( Arti cl e 1
UCPD). Annexed to the iBective is a blacklist of practices considered unfair in all
circumstances.

The UCPD applies to unfair commercial practices occurring in audiovisual media
services, such as misleading and aggressive practices, to the extent that they are not
covered by the provisions mentioned above?

With regard to the interplay between this Directive and the AVMSDt icould be
arguedthat they are applicable to providers of audiovisual media servicesand advertisers
alongside the AVMSD even if recital 82 AVMSDnegatesthe parallel application of these
legal instruments. Art. 2(d) UCPDidentifies commercial communication and in particular
advertising as a businessto-consumer commercial practice; therefore, these directives
may play a role in the relationship between (i) service providers and advertisers
themselvesand (i) service providers and usersof audiovisual media services.

Unfair commercial practicesare prohibited (Art. 5(1) UCPD. They are defined as:

=

practices contrary to the requirements of professional dilignce, which
materially distort or are likely to materially distort the economic behaviour with
regard to the product of

A the average consumer whom it reaches or to whom it is addressed,

p=2

"7 Directive 2005/29/EC of the European Parliamenand of the Council of 11 May 2005 concerning unfair
businessto-consumer commercial practices in the internal market and amending Council Directive
84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and
Regulation (EC) No 2006/2004 of the European Parliament and of the Coundilip://eur -lex.europa.eu/legat
content/EN/TXT/HTML/?uri=CELEX:32005L0029&from=EN

8 See Commission Staff Working Document Guidance on the implementation/application of Directive
2005/29/EC on Unfair Commercial Practices,
http://ec.europa.eu/justice/consumermarketing/files/ucp_guidance_en.pdf
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A or of the average member of the group when a commercial practice is
directed to a particular group of consumers.
Mor eover, ccommerci al practices whi ch ar e I ik

behaviour only of a clearly identifiable group of consumers who are particularly
vulnerable to the practice or the underlying poduct because of their mental or physical
infirmity, age or credulity in a way which the trader could reasonably be expected to

foresee, shall be assessed from the perspectiv
However, making exaggerated statements ostatements which are not meant to be taken
l'iterally is considered a ccommon and | egiti mat

2.2.2. TobaccoAdvertising Directive

The TobaccoAdvertising Directive (TAD) regulates tobacco advertising and promotion in
the printed media, on radio, in information society services and through tobacerelated
sponsorship®® The TAD excludes audiovisual media services from its scope as these
services are regulated by the AVMSD.

Article 2 TAD introduces the following definitions:

A "tobacco products" means all products intended to be smoked, sniffed, sucked or
chewed inasmuch as they are made, even partly, of tobacco;

A "advertising” means any form of commercial communications with the aim or
direct or indirect effect of promoting a tobacco product;

A "sponsorship" means any form of public or private contribution to any event,

activity or individual with the aim or direct or indirect effect of promoting a
tobacco product;

The prohibition of advertising tobacco products is mediurdependent:

7% Directive 2003/33/EC of the EuropeanParliamentand of the Council of 26 May 2003 on the approximation
of the laws, regulations and administrative provisions of the Member States relating to the advertising and
sponsorship of tobacco products, http://eur -lex.europa.eu/legat
content/EN/TXT/HTML/?uri=CELEX:32003L0033&from=ENsee also, Corrigendum [2004] OJL 67/34. The
legality of the directive was confirmed by the Court of Justiceof the European Union in December 2006, see
Chapter 5.2.2. of this publication.

80 |n addition to this, a non-binding Council recommendationurges EUgovernmentsto take various measures
to limit advertising in their countries, seeCouncil Recommendationof 2 December2002 on the prevention of
smoking and on initiatives to improve tobacco control, http://eur-lex.europa.eu/legat
content/EN/TXT/HTML/?uri=CELEX:32003H0054&from=ERurthermore, Directive 2014/40/EUextended the
EU rules on tobacco advertising and promotion to electronic cigarettes, see Directive 2014/40/EU of the
EuropeanParliament and of the Council of 3 April 2014 on the approximation of the laws, regulations and
administrative provisions of the Member Statesconcerningthe manufacture, presentation and sale of tobacco
and related products and repealing Directive 2001/37/EC,  http://eur-lex.europa.eu/legat
content/EN/TXT/HTML/?uri=CELEX:32014L0040&from=EN

81 See Chapter 2.1.
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A Press and printed publications: advertising is banned except for publications
intended exclusively for the tobacco trade, or those printed and published outside
the European Union and not intended for an EU audience.

A Radia all forms of advertising are banned. Programmes may not be sponsored by
companies whose main activity is the manufacture and sale of tobacco.

A Sponsorship this is banned for all events and activities involving or taking place
in more than one EU country. The ban extends to the feedistribution of tobacco
productss?

I n May 2008, t he European Commi ssi on publ i s

implementation.s

2.2.3. Directive concerning Medicinal Productsfor Human Use

The Directive concerning Medicinal Productsfor Human Use (MPD¥ applies to medicinal
productsc i nt embe gladted on the marketin MemberSt a £° & squlates in its Title
VIII the advertising of medicinal products, which shall include any form of door-to-door
information, canvassing activity or inducement designed to promote the prescription,
supply, sale or consumption of medicinal products. This definition includes the
advertising of medicinal products to the general publicin audiovisual media servicesor
information society services.

The MPD contains two rules thatun parallel to the AVMSD:

A Article 87(1) MPD prohibits any advertising of a medicinal product in respect of
which a marketing authorisation has not been granted in accordance with EU law.
Article 21 AVMSD contains the same rule in regard of teleshopping.

A Article 88(1) MPD prohibits the advertising to the general public of medicinal

products which are available on medical prescription onlya ban which is also
explicitly stipulated in the AVMSDThe same rule is contained inArt. 9(1)f AVMSD.

82 See summary of Directive 2003/33/EC on advertising and spsarship of tobacco products,http://eur -
lex.europa.eu/legatcontent/EN/TXT/HTML/?uri=LEGISSUM:c11571&from=EN

8 Report from the Commissionto the Council, the European Parliament and the European Economic and
Social Committee - Report on the implementation of the tobacco advertising directive (2003/33/EC)
http://eur -lex.europa.eu/legatcontent/EN/TXT/HTML/?uri=CELEX:52008DC0330&from=EN

84 Directive 2001/83/EC of the European Parliament and of the Council of 6 November 2001 on the
Community code relating to medicinal products for human use, http://eur-lex.europa.eu/legat
content/EN/TXT/HTML/?uri=CELEX:32001L0083&from=en

8 Art. 2(1) MPD.
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2.2.4. Directive concening Misleading and Comparative
Advertising

The Directive concerning Msleading and Comparative Alvertising (MCAD¥ aims at
protecting traders against misleading advertising and the unfair consequencesthereof
and to lay down the conditions under which comparative advertising is permitted.

The MCADprovides the following definitions:

A Jadvertisingd means the making of a represe
a trade, business, craft or profession in order to promote the supply of goods or
services,including immovable property, rights and obligations (Article 2(a) MCAD);

A Jmisleading advertisingd means any advert.i :
presentation, deceives or is likely to deceive the persons to whom it is addressed
or whom it reaches and which, by reason of its deceptive nature, is likely to affect
their economic behaviour or which, for those reasons, injures or is likely to injure
a competitor (Article 2(b) MCAD);

A Jcomparative advertisingd meansmphicatpn adverti
identifies a competitor or goods or services offered by a competitor (Article 2(c)

MCAD);

According to Article 5 MCAD, nsleading advertising is to be eliminated in the internal
market. Accordingly, Article3 MCADexplains that, for the determination of advertising as
misleading, account shall be taken of all its features, and in particular of any information
it contains concerning:

A the characteristics of goods or services, such as their availability, nature,
execution, composition, method and dée of manufacture or provision, fitness for
purpose, uses, quantity, specification, geographical or commercial origin or the
results to be expected from their use, or the results and material features of tests
or checks carried out on the goods or services

A the price or the manner in which the price is calculated, and the conditions on
which the goods are supplied or the services provided;
A the nature, attributes and rights of the advertiser, such as his identity and assets,

his qualifications and ownershipof industrial, commercial or intellectual property
rights or his awards and distinctions.

According to Article 4 MCAD, emparative advertising is allowed under the following
conditions:

p=2

it is not misleading within the meaning defined by the MCAD and the GPD;
it compares goods or services meeting the same needs or intended for the same
purpose;

)

8 Directive 2006/114/EC of the European Parliament and of the Council of 12 Decembe 2006 concerning
misleading and comparative advertising (codified version),
http://eur -lex.europa.eu/legatcontent/EN/TXT/HTML/?uri=CELEX:32006L0114&from=EN
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it objectively compares one or more material, relevant, verifiable and
representative features of those goods and services, which may include price;

A it does not discredit or denigrate the trademarks, trade names, other
distinguishing marks, goods, services, activities or circumstances of a competitor;
for products with designation of origin, it relates in each case to products with the
same designation;

A it does not take unfair advantage of the reputation of a trademark, trade name or
other distinguishing marks of a competitor or of the designation of origin of
competing products;

it does not present goods or services as imitations or replicas of goods or services
bearing a protected trademark or trade name;

A it does not create confusion among traders, between the advertiser and a
competitor or between the advertiser's trademarks, trade names, other
distinguishing marks, goods or services and those of a competitor.

p)

p)

b

2.3. Other AVMSD relevant directives

2.3.1. e-Commerce Directive

The eCommerce Directive (ECB)s ee ks t o econtribute to the prc
internal market by ensuring the free movement of information society services between

t he Me mber St at e sit. approXinmatest chriais natohaf gravisions on

information society services relating among others to commercial communications.

For the purpose of this Directive, Article 2(f) ECD defines commercial
communications as ¢ a ny form of C O mmu n pramate, i doectly dre si gned
indirectly, the goods, services or image of a company, organisation or person pursuing a
commerci al, industrial or craft activity or e
from this definition are:

A information allowing direct access to the activity of the company, organisation or
person, like domain names or electronianail addresses,

communications relating to the goods, services or image of the company,
organisation or person compiled in an independent manner, particularly whethis
is without financial consideration.

p=2

Article 5 ECD lists the general information to be rendered accessible by a service provider.
Moreover, Article 6 ECD enumerates the conditions that commercial communications
cwhich are part é6or mat i oonsoici etg, samviecey shal

87 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects
of information society services, in particular electronic commerce, in the Internal Market (‘Directive on
electronic commerce’) http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0031:en:HTML
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A the commercial communication shall be clearly identifiable as such;

A the natural or legal person on whose behalf the commercial communication is
made shall be clearly identifiable;

A promotional offers, such as dscounts, premiums and gifts, where permitted in the
Member State where the service provider is established, shall be clearly
identifiable as such, and the conditions which are to be met to qualify for them
shall be easily accessible and be presented clearbbnd unambiguously;

A promotional competitions or games, where permitted in the Member State where

the service provider is established, shall be clearly identifiable as such, and the
conditions for participation shall be easily accessible and be presentedearly and
unambiguously.

With regard to unsolicited commercial communication by electronic mail, Article 7 ECD
requires t hat such commerci al communicati on
unambiguously as such as soon as it is received by the recipiept.
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3.National transposition

Pursuant to Article 33 AVMSDevery three yearsthe European Commissiomust submit

to the European Parliament, the Council and the European Economic and Social

Committee a report on the application of the Directive. Among the aspects of the

Directive covered by the report, the European Commission shall assess the telgiain
advertising accompanying or i n cekamiheewhethern c hi | dr
the quantitative and qualitative rules contained in the directive have afforded the

required level of protection.

The first application report was issued by the Commission on 4 May 2012and it
related to the period 2009-20108 The report highlighted issues in relation to consumer
protection, and particularly to the protection of minors, in audiovisual commercial
communications and called for assessing whether the AVMSD still attains its consumer
protection objectives in a converging media world. The second repartvhich was issued
on 25 May 2016 in the context of the REFIT euaation of the AVMSD>® for the period
2011-2013, expressed some concerrin relation to the application of rules for certain
types of commercial communications.

3.1.Implementation of general qualitative restrictions

As described in Chapter 2 of this publicationthe AVMSD provides for general rules that
apply to all audiovisual media services. These include the qualitative standards applicable
to all audiovisual commercial communications, as well as the requirements for or
limitations to the inclusion of certain products or services, as set out in Article 9 AVMSD

8 Report from the Commission to the European Parliament, the Council, the European Economic arutigl

Commi ttee and the Committee of the Regions on the applice
Service Directivey, Audi ovi sual Medi a Services and Coni
(COM(2012) 2083 final), 4 May 2012http://ec.europa.eu/transparency/regdoc/rep/1/2012/EN/12012-203-EN-

F1-1.Pdf

89 Commission Staff Working Document, Epost REFIT evaluation of the Audiovisual Media Servicd3irective

2010/13/EU, Accompanying the documemroposal for a Directive of the European Parliament and of the

Council amending Directive 2010/13/EU on the collaboration of certain provisions laid down by law,

regulation or administrative action in Member States concerning the provision of audiovisual media services

in view of changing market realities,Brussels, 25 May 2016, SWD(2016) 170 final,

http://eur -lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:52016SC0170&from=EN

% For further details, see Section 2.1.2. of this publication.
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o

The implementation of the qualitative restrictions on advertising 3 alcohol
advertising, gender discrimination and advertising targeting minors was monitored for
the first time in eight member statesin the 2012 report covering the period 20092010,
and more recently in ten member states in the 2016 report, as part of the REFIT
evaluation of the AVMSD over the period 2012013.

The 2012 report showed that 22 member states had put in place stricter rak than
required by the Directive concerning alcohol advertising. This represented between 0,8%
and 3% of all overall advertising activity on audiovisual media servicedased on the total
number of spots broadcast over the period 2002010. This proportian went down slightly
to 0,7% and 2,4% in the next monitored perioccovering 2011-2013.

Over these two periods, very few cases of clear infringement of the provisions of
the AVMSD were found in the member statesnonitored. However, both monitoring
exercises stressthat some advertising techniques geared towards minors are frequently
used in television advertising for example, music, humour, younglooking protagonists,
etc.).

As far asthe protection of minors in advertising is concerned, both the 2012 and
the 2016 reports found that the Directiveds
alcohol advertising, because of the detailed wording of the relevant provisions, there are
few infringements of the AVMSD. However, here too the main issue is the use o
techniques that can attract the attention of young audiences. It is worth noting thatin
general, advertising is, together with the protection of minors, the main area where
member states have adopted new stricter rules over the lagew years.

In the field of discriminations in commercial communications, the 2012 report
highlighted some types of sex discrimination and gender stereotypes in advertising spots,
especially as regardghe stereotyped representation of gender roles in 21% to 36% of the
spotsanalysed.

3.2. Implementation of the stricter qualitative restrictions
applicable to sponsorship and product placement

As explained in Chapter 2 of this publication, stricter qualitative rules are provided for
sponsorship and product placement due to the fact that this form of commercial
communication is less evident to identify than commercial communication from the
vi ewer ds per spethd AviM8Dproviles chatrpobduct gldcgment shall be
prohibited (Article 11(2) AVMSID), although certain derogations are allowed, in certain
types of programmes such as cinematographic works, films, series and other light
entertainment formats (Article 11(3) AVMSD In practice, this derogation may cover most
formats, except f orwherehprodudtplacantestis pxpresgly bammede s
or news and current affairs programmesand where there is no payment but only the
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provision of certain goods or services free of chargésuch as production props and prizés
with a view to their inclusion in a programme (Article 11(3) AVMSD2

According to the 2016 report of the Commissionfor the years 20112013, 17
member states? have transposed stricter rules than set forth in theDirective as far as
product placement is concerned, based on differentultural and social graunds. Some
member states have broadened the scope of the programmes in which product placement
is prohibited, either to refer expressly to news programmes (Belgium French
community,”® Bulgaria’ Hungary”), religious programmes (Bulgaria, Hunganyor politi cal
programmes and programmes dedicated teeporting on official events (Hungary).

Other countries have chosen to allow product placement only on TV andh
cinematographic films and music video clips (France),or to impose stricter rules on
nationally-produced TV programmes (Denmark United Kingdonts).

Other limitations can be found at national level, such asin relation to the
conditions imposed on product placement in certain programme formats (limited to a
maximum of 3 minutes in cinematographic filmsand 1 minute for series, sports and light
entertainment programmes in Cyprug® o r t hrough a narrow defini
entertainment programmes (Germanyy°

On the contrary, some member states have focused on the type of broadcaster
concerned by introduéng a ban on product placement only for public service broadcasters

%1 For further details, see Section 2.1.4.3. of this publication.

92 Austria, Belgium (Flemish and French Communities), BulgariCyprus, Germany, Denmark, Estonia, Spain,
France, Hungary, Lithuania, Malta, Netherlands, Poland, Portugal, Sweden, United Kingdom.

% Articles 21.1 and 21.2 Déaet coordonné sur les servicesle médias audiovisuels CSA consolidatedsersion

of 8 July2016), http://www.csa.be/documents/144Q

% Articles 83 and 84, Radio and Television Act (consolidated version of 2017),
http://www.cem.bg/files/1506340921_zrt 15092017.pdf; Consolidated version of 2011 also vailable in
English at:

https://www.mtitc.government.bg/upload/docs/Radio_and_Television_Act_en.pdf

% Article 30, Act CLXXXV of 2010 On Media Services and Mass die (consolidated version of 2015, (in
English), http://hunmedialaw.org/dokumentum/153/Mttv_110803_EN_final.pdf

% Article 14.1 and Title IV, Law no 861067 of 30 September 186 on the Freedom of communication
(consolidated version 2016),
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000512205&fastPos=1&fastReqld=789
65485&cateqorieLien=cid&oldAction=rechTexte Délibération no 20104 du 16 février 2010 relative au
placement de produitdans les programmes des services de télévision,
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000021920619

% Article 85.a, Radio and Television Broadcasting Act (consolidated version 2016),
https://www.retsinformation.dk/Forms/R0710.aspx?id=181623 Article 31(1) and 32, Executive Order on
advertising and sponsorship, 21 June 2013ttps://www.retsinformation.dk/pdfPrint.aspx?id=152695

% Article 368H, TheAudiovisual Media Services Regulations 2009
http://www.legislation.gov.uk/uksi/2009/2979/pdfs/uksi_20092979_en.pdf See also Ofcom Broadcasting
Code, Section 9https://www.ofcom.org.uk/tv-radio-and-on-demand/broadcastcodes/broadcastcode.

% Article 30G. (2) and (3), Law on Radio and Television Organisations, consolidated version of 2016,
http://www.cylaw.org/nomoi/enop/non-ind/1998_1_7/full.html.

100 Articles 7(7), 15,44, Interstate Treaty on Broadcasting and elemedia (consolidated version 2017),

https://www.die-
medienanstalten.de/fileadmin/user_upbad/Rechtsgrundlagen/Rundfunkstaatsvertrag_RStV.pdf
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(Belgium-Flemish community:* the Netherlandsi> Bulgaria with certain derogations
concerning cinematographic works, films and series) or they have limited the prohibition
to regional broadcaasters (Austria)is

Similar to the general standards laid down in Article 9 AVMSDthe product
placement of cigarettes and other tobacco products, as well athat of medicinal products
and medical treatments is prohibited under Article 11(4) AVMSD. Althouf the
advertising of alcoholic beverages is allowed in principlg®* many member states have
opted to add alcohol and spirits to the list of prohibited products. This is the case in
Austria, France, Malta (during the watershed¥ the Netherlands (no productplacement
for alcoholic drinks between 06:00 and 21:00 for commercial broadcasters a complete
ban for the public service broadcaster), Swedete¢ Slovenia®” and the United Kingdom
(for programmes produced under UK jurisdiction).

Some countries have also mhibited the product placement of products
considered as prejudicial for babies and young children (baby food in Frandeaby milk in
the United Kingdom, or toys in Cyprus

Products generally considered as unhealthy (Portugeéd Sp ai n, cfatetyy f ooc
United Kingdom on UK produced programmes) or products which are harmful for the
environment are also excluded from product placement in certain countries.

Other types of products may be prohibited, such as gambling (lited Kingdom,
Malta during watershed), or weapons (Francg

101 Articles 50(3), 99, 100, Act on Radio and Television Broadcastingonsolidated of 12 August 2014 (in
English),

http://www.vlaamseregulatormedia.be/sites/default/files/act_on_radio_and_television_broadcasting.pdf also
available in Flemish at:
http://www.vlaamseregulatormedia.be/nl/search/website?searchKey=sites%20default%20files%20mediadecre
et%20270309%20pdf.n

102 Articles 2.88b, 3.19a, Act no 552 amending the media Act 2008 and the
http://wetten.overheid.nl/BWBR0025040/201704-01; Tobacco Act for the implementation of the Audiovisual
Media Services Directive, 10 December 2008itps://zoek.officielebekendmakingen.nl/stb2009-552.html.

103 Articles 16. (2) and (4), Federal Act on the Austrian Bradcasting Corporation (ORfG), ¢onsolidated 13
August 2015), https://www.rtr.at/de /m/ORFG

41t is only |Iimited in the sense that the commercials ar
mu st not cGencourage i mmoder at eunderoArtsoilitg AVMSDForddrthers uch beve!
details, please see at Chapter Il athis publication.

105 Article 16M, Broadcasting Act Cap. 350 (consolidated version of 2015, in English,
https://www.google.fr/url?sa=t&rct=j&g=&esrc=s&source=web&cd=2&ved=0ahUKEwjv20rQ2_TTAhWEVRoKH
VObDOCcQFggwMAE&url=http%3A%2F%2Fwww-ba
malta.org%2Ffile.asp3Ff%3D262&usg=AFQjCNFepcWveRoOEYUDIFsxLQTYD6n3FIQ&sig2=3wnGeMphiW6kB
UmQBab_MQ&cad=rja

106 Chapter 6, Section 11, Radio and Television Act, consolidated 17 June 2010,
http://www.riksdagen.se/sv/dokumentlagar/dokument/svenskforfattningssamling/radio--och-tv-lag-
2010696_sfs2010-696.

107 Audiovisual Media Services Act (ZAvMS), (consolidated version 2015),
http://pisrs.si/Pis.web/pregledPredpisa?id=ZAK06225

108 Article 41, Law of 11 Aprii 2011 amending the Television Act of 2007 (in English),
https://www.anacom.pt/render.jsp?contentld=1105532 Law 37/2007 of 14 August (Tobacco Act),
http://data.euro.who.int/tobacco/Repository/PT/Portyal_Law%20n0.37.2007%200f%2014%20August_2007.p

df.
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Concerning the derogation allowed under Article 1{2)b) AVMSD for production
props and prizes, 11 member states have opted for a stricter approach than ti@rective
by prohibiting derogations in childrend programmes (BelgiumFrench and Flemish
communities - limited to the public service broadcaster in tle latter case -, Cyprus,
Germany, Estonia, Spain, Finland, Poland, Portugahit¢d Kingdom).

Some countries also expressly prohibit derogations for production props and
prizes in news and/or political programmes (BelgiummFrench community, Bulgaria,
Hungary, Lithuania).

For a more comprehensive overview of the national implementation of the AVMSD
provisions on product placement in the ELR8, please refer toTable 2 in the Annex tothis
publication.

3.3.Implementation of the quantitative restrictions applicable
to linear transmissions

Besides the general qualitative rules applicable to all audiovisual commercial
communications, the AVMSD also provides for detailed quantitativeestrictions that only

concern television broadcasting. Thus, according to Article 23 AVMSD, the proportion of

advertising and teleshopping spots within a given clock hour shall not exceed 20% (the
socal | e-thi ncult2e rul ey) . | n addi ti often TVtfims, di rect
cinematographic works and news programmes may be interrupted by advertisement

and/or teleshoppingie

3.3.1. Diverging interpretative issues of key concepts

Although the AVMSD provides for definitions of the various formsised to promote goods

and ser vi ces covered by the term caudiovisual C
Gsponsor sipirpynot icosneyl f and Gproduct pl acementy,
i mpl emented the c onc e pin diffefent waysd Theset diverging g spot s
interpretations have given rise to some discussions at national level with respect to the

implementation of the 12-minute rule.

An illustration of these interpretative issues was given in the2012 application
report with the example of Spain, where certain special commerciaf o r manuscioy 6
publicitarios de patrocinip ,micreespaciog , cmerchandising spot sy, Gt
etc.)* were not qualified by Spanish authorities as advertising spots and hence did not

109 For further details, see Section 2.1.3.4. of this publication.
110 See Article 14.1 and 15.1 of Spanish General Law No. 7/2010 of 31 March on Audiovisual Media
consolidated 1 May 2015 https://www.boe.es/buscar/act.php?id=BO#&-2010-5292.
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fall under the 12-minute rule, although such formats wee considered by the European
Commi ssion as Gcitearly promotionaly.

The Court of Justice of the European UniofCJEUhas brought some clarifications
about the scope of the definition of ecadvertis
of this notion which shall include

any type of advertising broadcast between programmes or during breaks, unless it is
covered by another form of advertising expressly governed by the AVMSD or unless it
requires, because of the way it is presented, a duration greater ttietnof advertising
spots, on condition that an application of the restrictions prescribed for advertising spots
would, without valid justification, amount to disadvantaging the form of advertising
concerned®

However, despite this clarification, the latest monitoring of advertising practices carried

out by the European Commission still revealed a number of issues in the area of

commercial communications concerning thescope ofconcept s of Gs-ponsor sh
promotiony and &pr odulartthe gllGapmicatom teport shdawed par t i c u
that the main issue in relation to sponsorship announcements was their potential undue

promotional character and the interpretation to give to this notion. In some member

states, sponsorship announcements were closéo shorter forms of advertising spots.

Product placement, on the other hand, raised the issue of undue prominence and
lack of indication in some programmes in certain countriesFurthermore, the monitoring
exercise revealed in some marginal cases that soe spots did not always clearly fulfil the
characteristics of selfpromotion and would have to be counted in the 12minute rule.

These diverging interpretations have led, according to the European Commission,
to fragmentation between member states and, irsome cases, they have contributed to an
increase in the number of breacks of the 12-minute rule.

3.3.2. Implementation of the 12-minute rule

Most of the member states have transposed almost verbatim Article 23(1) AVMSD by
limiting the maximum time allowed for advertisements and teleshopping to 20% or 12
minutes per hour.

Some member states have introduced stricter rules for public service broadcasters
(Belgium-French community, Bulgaria, France, Germany, Latvia), conditional access
television services (Portugad), or different minutage for channels covering areas of 10
million inhabitants (France).

111 SeeFirst Report on the application of Directive 2010/13/EU, 4 May 2012cit., p. 6.
112 Case €281/09, Commission/Spain, 24 November 2011For further details on caselaw, see Chapter 5 of this
publication.

© European Audiovisual Observatory (Council of Europe) 2017

Page36



Commercial communications in the AVMSD revision

Likewise, the exceptions foreseen by Article 23(2) AVMSD have been transposed
almost verbatim in most member statesAs well asself-promotion by broadcasters some
countries have excluded sponsorship and product placement, the advertisingf
cinematographic works (ce)financed by the public service broadcaster (Austria), virtual
advertising (BelgiumFrench community), and the promotion of European works
(Bulgaria).

A few member states have also excluded charity communications and public
benefit causes (Bulgaria, Czech Republic, Germany) or ideological and social advertising
(Finland, Greece).

For a more comprehensive overview of the national implementation of thel2-
minute rule in the EU-28, please refer toTable 3 in the Annex of this publication.

© European Audiovisual Observatory (Council of Europe) 2017

Page37



© European Audiovisual Observatory (Council of Europe) 2017

Page38



Commercial communications in the AVMSD revision

4.Self and ceregulation

4.1. International standards of self and coregulation in the
advertising sector

Self- and coregulation (SR/CR) has traditionally played an importantole in regulating

the advertising industry. This is due in part to the interest of companies themselves in
safeguarding fair advertising practices in or
products and brands This interestresulted in a high degreeof organisation in the sector,

with a great number of associations at international, European and national levels.

According to the European Advertising Standards Alliance (EASA)SR/CR has
also numerous advantages for consumers and regulators. From tkkensumer perspective,
it provides an additional layer of protection, as consumers can complain quicker ithe
event of an advertiser breaclng the standards fixed through SR/CR. For regulators,
advertising standards complement regulation at no additional ost, as the cost of
developing, implementing and enforcing these standardss borne by the local advertising
ecosystem.

SR/CR in the advertising sector is made possible through the adoption of codes of
conduct, either of a general scope or addressing spdit sectors for example, food,
alcohol, toys, cosmetics..),a specific public (for example, children) or formats (all
advertising formats or specific formats). The first of these codes to offer an integrated
system of ethical rules for commercial communiations at international level was the

Glnternational Code of Advertising and Mar ket
C o d .B*yThe ICC Code was adopted in 1937 by the International Chamber of Commerce
(gl CCy) and still S e r greos astadakia fpr most selfegulatorg ons ol i d-

codes worldwide, as well as a reference for many national legislators.

In particular, local codes founded on these international standards are designed by
the local advertising ecosystem in consultation with stakholders, reflecting the different
cultural, business, legal and economic contexts. In practice, the advertising industry,
composed of advertisers, agencies and the media, agree on a code in consultation with
stakeholders, and set up an independent selfegulatory body ( t h e -reguawry f
or gani s aj, whximtigen ad&iRisersit.

113 See details at:http://www.easa-alliance.org/.
114 For further details, see the International Chamber of Commerce (ICC) Consolidated Code of Advertising
Marketing Communications Practices, ahttp://www.codescentre.com/downloads.aspx
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Depending on national sensibilities and the maturity of the SRO, codes might
concern issues such as advertising and children, advertising and the environmerthe
advertising of particular products (for example alcohol, food or cosmetics) or a type of
advertising across different media (for example digital).

The SROis made up of the main stakeholders of the sector and is responsibl@r
keeping the code up to date so thatadvertising standardswill be able to respond to any
new relevant developments in that field. The application of the code is usually overseen
by the permanent secretariat of theSRO Beforethe publication of advertising, this takes
the form of copy advice or pre-clearance. The secretariat is also responsible for
determining whether complaints are of substance in relation to the code.

Complaints regarding advertising can generally be filed with theSRO,either by
the general public or by competitors. In this case, an independent and impartial jury is
responsible for interpreting the code and deciding on sanctionsSanctionsmay consist in
the amendment or withdrawal of an advertiement (a very costly process for the
advertisers) the publication of decisions (which generates adverse publicity for
advertisers 3 so-called "name and shame" by the sector)compulsory preclearance for
advertisers who frequently breach the rulesexpulsion from trade organisations and in
extreme casesreferral to the relevant authorities.

Although sanctions are not binding on parties, it is worthnoting that the industry
players are generally willing to comply with them as they have a stake in the system. In
cases wher e SRG aslthenngedia to dtop minning the advertising spot.
According to the EASA, it is considered best practice to have an appeals procedure in
place to facilitate due processis

Figure 1. The hierarchy of rules applicable to the advertising sector

1. Legal framework

2. Cross-Industry (ICC/Local code)

3. Sector-specific codes (alcohol, food, cosmetics...)

4. Internal company codes (CSR commitments etc.)

SourceEuropean Advertising Standards Alliance (BA®Mbsite, available ahttp://www.easaalliance.org/aestandards/what
are-ad-standards/regulatorframework

115 For more details, seehttp://www.easa-alliance.org/ad-standards/whatare-ad-standards/systems See also:
https://iccwbo.org/publication/advertising-and-marketing-communication-practice-consolidated-icc-code/;
http://www.codescentre.com/.
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4.2. EU promotion of self and ceregulation in the advertising
sector

4.2.1. General obligation of promotion under EU law

The AVMSD imposes an obligation on member states to encourage the development of

SR/CR mechanism¥ in the fields coordinated by the Directive for example, advertising,

the protection of minors, accessibility) to the extent permitted by their legal systemsv

Such mechani sms shall be 6ebroadly acceptedy by
they shall have representativeness. Furthermore, they shall be effective, meaning that the

member statesshould provide effective enforcement.

SR/CR should not be seen as a substitute for the obligations of the national
legislator, but rather as a complement to the legislative and judicial and/or administrative
mechanisms in place® As a complementary methd of implementing certain provisions
of the Directive, selfregulation shall be in line with the national legal framework
i mpl ementing the Directive. The rationale behi
at achieving public interest objectives in theemerging audiovisual media services sector
are more effective if they are taken with the active support of the service providers
themsey ves. y

Article 4 AVMSD gives member states a wide margin of discretion as to the means
of encouragement. Depending on \wether the transposition is done by a member state
with a long tradition of SR/CR or by a member state where SR/CR is hardly or only
recently being used, the transposition measures differ significantly. The European
Commissionmonitors the implementation of this provision through its regular application
reports.

Other EU Directives also recognisé&SR/CRas a useful means in the advertising
field. This is the casefor the Unfair Commercial Practices Directive, which authorises
member states to encourage the ge of codes of conducts, and allows recourse t8ROshy
consumers against unfair commercial practices such as misleading or aggressive
advertisements'» Likewise, the ECommerce Directive makes an explicit reference to
codes of conduct at Community level aghe best means to regulate professional ethics in

WAccording to Rec i-regalationdkdnstitutds\aM/pBeDof volansasy linitiative which enables

economic operators, soial partners, nongovernmental organisations or associations to adopt common
guidelines amongst t he ms elegulatoniadestribdd@asa coniplementay methad. v Sel f
of implementing certain legal requirements and should not constitute a sbstitute for the obligations of the

nati onal |l egi sl ator . On theregbhkatihamyg, &Recgtalnddcidefinn
legal link between self-regulation and the national legislator in accordance with the legal tradition of the

Member States. y

117 Article 4(7) AVMSD.

118 Recital 44, paragraph 2 AVMSD.

119 Recital 44, paragraph 1 AVMSD.

120 Article 10 UCPD See section 2.2.1. omther relevant provisions of this Directive.
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relation to commercial communications in an online environment# Member States and
the Commission shall encourage professional associations and bodigs develop codes of
conduct, for instance regarding tke practical implementation of the information
requirements for advertisersz

In an area such as the processing of personal datavhich isincreasingly related to
the advertising field, the EU legislator has also recently recognised the usefulness of
codesof conducts to provide guidance on the application of the General Data Protection
Regul at i o ThisceGdritiBhypaves the wayfor future developments of codes
of conducts and guidelines in relation for example, t o t he coll ecti on of
personal data for behavioural advertising purposes and parental consent and verification
mechanisms

4.2.2. Self and caregulation in commercial communications
of specific products

4.2.2.1. Unhealthy foods and beverages

In view of the growing challenges to health posed by he obesity epidemic, the issue of
protecting children in particular from the impact of commercial communication for
energy-dense foods and beverages has become a policy priority at international and EU
level in recent years.

In 2006, the Ministers attending the World Health Organisation (WHO) Conference
on Counteracting Obesity signed the European Charter on Counteracting Obesity, which
calls for the development of codes on marketing food to children. As a followp to this
Charter, in 2007, the European € mmi ssi on adopted a White Paper
Europe on nutrition, over wei ght and obesity re
voluntary initiatives in this field.

Several networks and platforms were established, such as the European Network
on reducing marketing pressure on children, which was created in January 2008 under the
chairmanship of the Norwegian Directorate of Health and which currently consists of 20
countries in the WHO European Region. The WHO network discusses approaches to
controlling the marketing of food and non-alcoholic beverage to children, including
SR/CR and voluntary measures, and presented a code on marketing food and hon

121 Recital 32 ECD.

122 Article 8(2) ECD.

123 Regulation (EU) 2016/6790f the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, andrepealing Directive 95/46/EC (Gened Data Protection Regulation),
http://ec.europa.eul/justice/data protection/reform/files/regulation_oj_en.pdf.

124 For further details, see Verdoodl/, Lambrechtl. and LievensE.(2016). Mapping and analysis of the current
self and co- regulatory framework of commercial communication aimed at minors. A report in théramework
of the AdLit research projectwww.AdLit.be.
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alcoholic beverages towards children. Many other organisations are also active in relation
to food marketing aimed at children and have developed recommendations and codes of
conducts.

At the regulatory level, besides the general obligation to promote SR/CR, the
AVMS Directive createda specific obligation for the member states and the European
Commission to encourage media service providers to develop codes of conduct regarding
the inappropriate advertising of unhealthy foods and beverages (foods high in fat, salt and
sugar- HFSS)accompanying or i ncl ude & Accordinglyh theé dr en d s
European Commission and the member states are obliged tencourage media service
providers (both linear and onrdemand) to develop codes of conduct in tts respective
area. Their activities or lack of activities will be subject toa monitoring and reporting
obligation.

The term "code of conduct( or ®WId® @inc a tefers  votletary rules (self
regulation) set by the audiovisual media service providers themselves or in cooperation
with other sectors for example, the food and advertising industries). The codes should
cover audiovisual commercial communications 3 inter alia traditional television
advertising, sponsorship, teleshopping and product placemeribr HFSS foods.

4.2.2.2. Alcohol

Due to the major public health issue represented by alcohol consumptiom the European
Union, many SR/CR initiatives have been launched by the industry in relation to
commercial communtations for alcoholic beverages.

One example of these initiatives was the Responsible Marketing Pact (RMP¥
which was launched in June 2015 ¥ the leading producers cooperating in the World
Advertising Federation (WFA)this pact was aimed at creating common standards
supported by beer, wine and spirit producers throughout the Eopean Union with a view
to reducing visibility and minimising the appeal of alcohol marketing communications
amongst minors.

At sector level, three trade associations (spiritsEUROPE, The Brewers of Europe
and the Comité Européen des Entreprises Yimsve adopted sectorspecific guidelines to
complement existing national codes, legislations, principles and selregulation initiatives
from the industry to promote responsible marketing communications

125 Article 9(2) AVMSD.

126 hitp://pledge.brewersofeurope.eu/commercialcommunications/responsible marketing-pact/.

127 For more details, see the SpiritsEUROPE Guidelines for the Development of Responsible Marketing
Communications, D12, http://spirits.eu/upload/files/publications/SE_CommStand _2015_EN_vla(low).pdf
Responsible Commercial Communnications 3= Guidelines for the Brewing Industry, 2003,
http://www.brewersofeurope.org/uploads/mycmsfiles/documents/archives/publications/guidelines.pdf EU
wine Communications Standards (209), https://www.wineinmoderation.eu/files/Programme_Toolkit/\WIM

WCS_EN_final.pdf
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At company level too, leading producers of alcoholic beverages often adopted
their own guidelines and codes of conduct bsed on the Digital Guiding Principles
(DGPs3¥ and the RMP.

4.2.3. Overview of self and coeregulatory schemes in
commercial communications in the EJ-28

4.2.3.1. The effectiveness of SR/CR schemes in commercial communications

In the framework of the REFIT evaluation of theAVMSD, the European Commission
commissioned a study on the effectiveness 08R/CRin the context of implementing the
AVMSD? SR/CR mechanisms were assessed in two areas covered by the AVMSD, namely
audiovisual commercial communications andthe protection of minors against harmful
content.

In general terms,SR/CR schemes were considerednder certain circumstancesas
efficient approaches providing higher chances of industry accountability, fasteipaced
decision making and greater sustainability.

The Panteia/VVA study highlighted the importance of national environments and
contexts when analysing SR/CR schemes in place acrog&rope. Some of the key
contextual factors that were identified include:

A Political and social will;

A Cultural norms;

A Economic cmsiderations;

A Existing legal frameworks;

A Technological developments.

As far as audiovisual commercial communications are concerned, the study revealed that
the vast majority of member states have put in place SR/CR schemsthat often
complement and deil a broad statutory regulation, such as the law on broadcasting or
on audiovisual media. In most cases, these schemes are based on the standards set out at
international level in the ICC code.

National advertising codes of conduct differ from one counly to another, mainly
in the level of detail and importance, but also in terms of focus. In fact, some countries
choose to give priority to ethical or deontological considerations, whereas others opt for a

128 http://feucam.info/wp-content/uploads/2014/04/IARD-DigitalGuidingPrinciples.pdf

2See Panteia and VVA Europe Valdani & -rAgelationcin the i cThe
context of implementing the AVMS Directivey, April 2016,
http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=15796

130 According to the Panteia/VVA study, cit., thelistincion between self- and co-regulation is not always clear

some organisations and individuals use the terms differently.
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more pragmatic approach, for example with specificrules on content. Despite these
differences, the Panteia/VVAstudy™ reports a good level of sharing of information and
experiences amongst member states and the various SROs and scheme owners, in
particular through organisations such as EASA Allian¢gg with its best practice
recommendations and its system for cros®order complaints.

Concerning the representation of stakeholders in SR/CR schemes, media and
broadcasting companies and advertising companies alike were reported as almost always
involved, with regulators also present in many cases. However, the findings show that
consumer groups and civil society organisations were often not represented in the
development of the majority of the schemes identified.

In terms of implementation and efficiency, in mat of the schemes identified, the
specification of formal objectives andspecific targets and indicatorswas not formalised,
contrary to what the-aadPQoRag i p #EesommepdtoRlpt t er
evaluate a scheme and improve it.On many occasions the implementation and
monitoring of SR/CR mechanisms refer to the use of consumer complaints as an indicator
for compliance.

This is also one of the conclusions reached by the European Commission in its
2016 Application report® in which it stressesthat the majority of regulatory bodies do
not monitor the implementation of the codes of conduct, except where ceregulatory
systems are in place. They rely on the monitoring carried out by SRQonly a few of
whom report to the regulator in the event of non-compliance. In those member states
where statutory rules were adopted, the monitoring and enforcement activities are carried
out regularly by the regulatory bodies.

For a comprehensive overview of the SR/CR schemes in commercial
communications in the EU28, please refer toTable 4 in the Annexto this publication.

131 See Panteia and VVA Europe Valdani & Associati (2016), cit., Annex 10.

132 http://www.easa-alliance.org/.

133 The "Principlesfor Better Self- and Caregulation" are designed to offer guidance in cases where two or
more actors (public or private) decide to work together to improve the status quo, by resolving a problem or
exploiting an opportunity. They offer a benchmark for effetive SR/CR but are not final or comprehensivezor
more information, see: https://ec.europa.eu/digital-single-market/en/best-practice-principles-better-self-and-
co-regulation.

134 See Second Report (2016) on the application of Directive 2010/13/EU, 25 Ma@18, cit.
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5.Case law

This chapter describes the most important judgments at international and national level
concerning commercial communications. It starts with the jurisprudence of the European
Court of Human Rights (ECtHR¥ and then continues with case law from the Court of
Justice of the European Union (CJEWYelated to some of the EU Directives mentioned in
Chapter 2 of this publication. After that, two tables provide an overview ofthe most
significant case law and decisions of regulatory bodies at EU member state level.

As a basis for this research, we have used our very owRIS Merlin database¥
which enables usersto access more than B00¢ articles reporting on legal events of
relevance to the audiovisual industry. These articles describeelevant laws, decisions of
various courts and administrative authorities, and policy documents from more than 50
countries. They also report on legal instruments, decisiongnd policy documents of magr
European and international institutions. The articles include exact references to the
original legal texts and, where possible, give access to them through hyperlinks.

5.1. European Court of Human Rights

The European Court of Human Rights (ECtHRhas made mportant decisions in cases
concerning political advertising on television {/erein gegen Tierfabriken v. Switzerlamrdrv

135 http://echr.coe.int.
136 https://curia.europa.eul For the sake of clarity we wil!/ use the ac

decision is made under e.g. theoltha me of ecCourt of Justice of the European
137 http://merlin.obs.coe.int/cgi-bin/search.php

138 As of September 2017.

13 For a structured insight into the European Court of Human Righs d -lawabis feeedom of expression and
media and journalistic freedoms see Voorhoof D. et al and McGonagle T. (Ed. Sufréedom of Expression, the
Media and Journalists: Catmav of the European Court of Human RighiRIS themes, European Audiovisual
Observatory, Strasbourg, 2016,

http://www.obs.coe.int/documents/205595/2667238/IRIS+Themes+Vol+IlI+
+2016+Edition+EN+FINAL.pdf/9d9f75badbf-476e-aa6581108471c6c9

140 Judgmentof the ECtHRof 30 June 2009(Grand Chamber), casef Verein Gegen Tierfabriken Schweiz (VgT) v
Switzerland(Application no. 32772/02), http://hudoc.echr.coe.int/eng?i=00193265 and Judgment of the

ECtHRof 28 June 2001, case o¥/gT Verein gegen Tierfabriken v. Switzerlégplication no. 24699/94),

http://hudoc.echr.cee.int/eng?i=001-59535.See Voor hoof D. , G Eur o CasaofVe@io ur t of Hu
Gegen Tierfabriken Schweiz (VgT) v Switzegland | R11§ 2009
http://merlin.obs.coe.int/iris/2009/10/article2.en.htmland Vo or hoof D. , GEuropean Court o

Case ofVGT Verein gegen Tierfabriken v. Switzeand | R17S 2001
http://merlin.obs.coe.int/iris/2001/7/articl e2.en.html.
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Vest SA and Rogaland Pensjonistparti v. Nop#raynimal Defenders International v. the
United Kingdorr?) as well as the broadcasting ofreligious advertising (Murphy v.
Ireland«3).

Regarding commercial communications, the ECtHR dealt fBigma Radio Television
Ltd. v. Cyprug a.o. with the question of whether the imposition of more stringent
obligations to a private broadcaster versus a pulr service broadcaster constitutes
discrimination according to Article 14 of the European Convention on Human Rights. In
the case at hand, the applicant complained that thepublic service broadcasterCyBC did
not have to pay a licence fee and that, at thematerial time, it was not monitored by the
CRTA and subjected to finesThe Court explained that discrimination, for the purposes of
both Article 14 of the Convention and Article 1 of Protocol No. 12 to the Convention

means treating differently, withoutraobjective and reasonable justification, persons in
relevantly similar situations. However, not every difference in treatment will amount to a
violation of these provisions. It must be established that other persons in an analogous or
relevantly similar guation enjoy preferential treatment and that this distinction is
discriminatory.

The ECtHR noted that, given e6the differences i
frameworks and the different objectives of private stations and the CyBC in the @sot

broadcasting system, it cannot be said that they are in a comparable position for the
purposes of Article 14 of the Conventiony.

In the cases ofBohlenv Germanys and Ernst August von Hannover v. Gernyarlye
ECtHR decided thatthere had been no reasn for the domestic authorities to interfere
with the freedom of commercial speech in order to protect the right of reputation and the

141 Judgment of the ECtHRf 11 December 2008, case of TV Vest As & Raland Pensjonistparti v. Norway

(Application no. 21132/05) http://hudoc.echr.coe.int/eng?i=00190235. See VoorhoofD . , GEuropean Court
Human Rights: Case of TV Vest SA and Rogaland Pensjonistparti v Noyway | R 8, 20009
http://merlin.obs.coe.int/iris/2009/3/articlel.en.html.

142 Judgment of the ECtHR of22 April 2013, case of Animal Defenders International v. the United Kingdom

(Application no. 48876/08) http://hudoc.echr.coe.int/eng?i=001119244. See Voor hoof D., GEurope
Human Rights: Animal Defenders International v. the United Kinggom I RI S6, 2013
http://merlin.obs.coe.int/iris/2013/6/articlel.en.html .

143 Judgment of the ECtHRof 10 July 2003 case of Murphy v. Ireland (Application no. 44179/98)

http://hudoc.echr.coe.int/eng?i=00161207. See Voorhoof D., GEuropean Court of
Murphy v. Irelang , I R 9 Sttp2/MedliB.obs.coe.int/iris/2003/9/article3.en.html .

144 Judgmentof the ECtHR of21 July 2011, case ofSigma Radio Television Ltd. v. Cypr(&pplications nos.

32181/04 and 35122/05), http://hudoc.echr.coe.int/eng?i=001105766. See Voorhoof D., GEurope
Human Rights: fma Radio Television Ltd. V. Cypyus I RI' S -8, 2011

http://merlin.obs.coe.int/iris/2011/8/article3.en.html .

145 Judgment of the ECtHR of19 February 2015, case ofBohlen v. GermanyApplication no. 53495/09),
http://hudoc.echr.coe.int/eng?i=001152646 (i n Fr ench onl y) . See Voorhoof D., G
Rights: Bohlen and Ernst August von Hannover V. Germany I RI S-5, 2015
http://merlin.obs.coe.int/iris/2015/5/articlel.e n.html.

146 Judgmentof the ECtHR 0of19 February 2015 case of Ernst August von Hannover v. GermaAppl. No.

53649/09, http://hudoc.echr.coe.int/eng?i=001152254. See Voor hoof tDof HumaaRightsopean Cour
Bohlen and Ernst August von Hannover v. Germany | R5S 2015

http://merlin.obs.coe.int/iris/2015/5/articlel.en.html .
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right to their own names of two public persons referred to inhumorous advertisements
without their consent.

5.2. Court of Jstice of the European Union

5.2.1. Audiovisual Media Services Directive

5.2.1.1. Definitions

The definitions of the Television without Frontiers (TVWFD)and the AVMSD concerning

advertising have provided for some interesting legal wrangling over the years. The CJEU

has hmd a fundament al role in clarifying the so
national legislative and judiciary powers.

In Sanomav. Viestintavirastg*® the CJEU clarified the definition of advertising
regarding split-screens, sponsorship signs and scal | ed 6bl ack <dlackondsy,
images preceding and following each of the advertising spots.The CJEU provided the
following answers to the questions referred by the FinnishKorkein hallinteoikeus
(Supreme Administrative Courty®

A Article 19(1) AVM® does not precludenational legislation under which a split
screen that shows the closing credits of a television programme in one column
and a I|ist presenting the supplierds upcomi
separate the programme which is eding from the television advertising break
that follows it, does not necessarily have to be combined with, or followed by, an
acoustic or optical signal, provided that such a means of separation meets, in
itself, the requirements set out in the first sentence of Article 19(1), a matter
which is for the referring court to establish.

Concerning Article 23(2) AVMSD,sponsorship signs shown in programmes other
than the sponsored programmemust be included in the maximum time for the
broadcasting of advertisingper clock hour.

p=2

147 This subchapter includes both AVMSD and TWFD related case law.

148 Judgment of the CJEUFourth Chamber)of 17 February 2016 Sanoma Media Finland @yelonen Media v.
ViestintavirastpCase €314/14,
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d5d452caad59e24c0fbdd1a4a5166
439f3.e34KaxiLc3qM40Rch0SaxuSbxj0?text=&docid=174425&pagelndex=0&doclang=en&mode=Ist&dir=&
occ=first&part=1&cid=964488.

149 According to Viestintavirasto (Finnish Comnunications Regulatory Authority - FICORA),Sanomawas

infringing the advertising rules of the Finnish TV am Radio Act. In this case, theKorkein hallinteoikeus

(Supreme Administrative Court) decided to stay the proceedings and referred three questions to the Court for

a preliminary ruling. See Alén-Savikko A . cCourt of Justice oflesorh® European
advertising in the <context of Finnish approaches to GSs|
http://merlin.obs.coe.int/iris/2016/4/article5.en.html
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If a member state has not made use of the power to lay down a stricter rule than

p)

that established by Article 23(1))AVMSD as not only not precludi

which are inserted between the various spots of a television advertising leak or
between that break and the television programme which follows it from being
included in the maximum time for the broadcasting of television advertising per
clock hour which that article sets at 20%, but also as requiring their inclusion.

In EuropeanCommission v Kingdom of Spainthe CJEU explained that certain types of
advertising broadcast on Spanish television channels, such as advertorials, telepromotion
spots, sponsorship credits and micr@ads, fall within the scope of the concept of
advertising spots and are therefore subject to the restrictions on broadcasting time laid
down in Article 18(2) TVWFD Under Spanish lawat the time, these particular forms of
advertising fell outside the 12 minutes perhour limit and were subject to a different limit

of 17 minutes per hour insteads

In KommAustria v. ORR the CJEU clarified the distinction between the dfinitions

of Jjtel eshoppi ngd anntludedtireArtele 1 ofithe AVWEDFEVIBer t | si ngd

CJEU ruled that a televised prize game

A is covered by the definition given by Article 1f) TVWFDof teleshopping if that
broadcast or part of a broadcast represents a real offer of services having regard
to the purpose of the broadcast of which the game forms part, the significance of
the game within the broadcast in terms of time and of anticipated economic
effects in relation to those expected in respect of that broadcast as a whole and
also to the type of questions which the candidates are asked;

is covered by the definition given by Article 1(c)TVWFD of television advertising

if, on the basis of the purpose and content of that game and the circumstances in
which the prizes to be won are presented, the game consists of an announcement
which seeks to encourage viewers to buy the goods and services gented as
prizes to be won or seeks to promote the merits of the programmes of the
broadcaster in question indirectly in the form of selfpromotion.

=

150 Judgment of tre CJEU of 24 November 201European Commission v Kingdom of Sp&iase €281/09,

http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62009CJ0281:ENLHTM

B See van L e BuropeanE . Commission v  Kingdom of Spajn I RI 81, 2012
http://merlin.obs.coe.int/iris/2012/1/article3.en.html and Angel opoul os Ch. , cAdvocat e
on the Definition o4, hthdnedin.dbs.cod.in/igsy2011/3/aRitled.enzhtinll. See also

Section 3.3.1. of this publication.

152 Judgment of the CJEU (Fourth @mber) of 18 October 2007 KommAustria v. OREase €195/06,
http://curia.europa.eu/juris/document/document.jsf?docid=70372&doclang=en

153 See alsoMastroianni R., Arena A . Euromean Court of Justice: Do Prize Games on Television Constitute

cTel eshoppingy or oceyT,elleR#lS i200n0 8BAdvertisingy?
http://merlin.obs.coe.int/iris/2008/1/article2.e n.html.

1% In KommAustriav. ORFhe CJEU defined a t abreaddas er ¢part pfraibmadcag a me as
during which a television broadcaster offers viewers the opportunity to participate in a prize game by means

of immediately dialling a premium rate telephone number, and thusinreturnér pay ment i y

© European Audiovisual Observatory (Council of Europe) 2017

Page50


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62009CJ0281:EN:HTML
http://merlin.obs.coe.int/iris/2012/1/article3.en.html
http://merlin.obs.coe.int/iris/2011/5/article4.en.html
http://curia.europa.eu/juris/document/document.jsf?docid=70372&doclang=en
http://merlin.obs.coe.int/iris/2008/1/article2.en.html

Commercial communications in the AVMSD revision

In RTL Television GmbH v Niedersachsisdmdesmedienanstalt fir privatdRundfunkss the
CJEUuled that films made for television which provide, from their conception, for breaks
for the insertion of advertising are covered by the term 'films made for television' in
Article 11(3) TVWFD In the case of the 'series’ exceptiorincluded in Article 11(3) TVWFD
the connections linking episodes of a series must relate to the content of the films
concerned, such as, for example, the development of the same story from one episode to
another or the reappearance of one or more characters in different episod&s.

In RTI and others v Ministero delle Poste e Telecomunicaziotihe CJEU ruled that
Articles 1(1)b) and 18 TVWFDmean that the expressionforms of advertisements such as
direct offers to the public' in Article 18 TVWFDis used in the context of the Community
rules simply as an example. Consequently, it may also cover other forms of promotion,
such asftelepromotions' which, like jdirect offers to the public', require more time than
spot advertisements on account of their method of presentation. The CJEU also dliadl
that Article 17(1)(b) TVWFDpermits the insertion of the sponsor's name or logo at times
other than the beginning and/or the end of the programme®

5.2.1.2. Advertising limits

In Sky lItalia Srl v. Autorita per le Garanzie nelle Comunicaziotiie CJEU ruledhat Article

4(1) AVMSD as well as the principle of equal treatment and Article 56 TFEUdo not

preclude, in principle, a national rule which lays down shorter hourly television

advertising limits for pay-TV broadcasters than those set for fre¢o-air broadcasters,

provided that the principle of proportionality is observed, which is a matter for the

referring court to assess.The CJEU found decisivéhat the financial interests of pay-TV

broadcasters are different from those of frego-air broadcasters.Whereas the former

generate income from subscription fees, he latter finance themselves either by

generating income from television advertising, or by other sources of financingAlso, from

a consumer protection perspectivefree-to-air television viewers were in an objectively

different situation in comparison to payt v. vi ewer s, who echave a di
relationship with their broadcastefhe&IED pay tc
held that, in balancing the interests of viewers and broadcastersthe Italian legislation

155 Judgment ofthe CJEU (Fifth Chamber) &3 October 2003 CaseC-245/01,

http://eur -lex.europa.eu/LexUiServ/LexUriServ.do?uri=CELEX:62001CJ0245:EN:PDF

See Mastroianni R. , cNew Decision on the Interpretation
IRIS 200310, http://merl in.obs.coe.int/iris/2003/10/article2.en.html.

157 Judgment of the Court (SixthChamber) of 12 December 1996Reti Televisive Italiane Sp@RTI) (€320/94),

Radio Torre(G328/94), Rete A Srl(G329/94), Vallau Italiana Promomarket S((G-337/94), Radio Itala Solo

Musica Srl and OtherfG338/94) and GETE SH{G339/94) v Ministero delle Poste e Telecomunicazjabined

Cases (G320/94, G328/94, G329/94, CG-337/94, G338/94 and G339/94, http://eur-lex.europa.eu/legat
content/EN/TXT/HTML/?uri=CELEX:61994CJ0320&from=EN

158 See alsoMastroianni R . Gl nterpretation of advertising and sponso
Frontiers' Di rlehttpt//merlm.pbs.cok.iRt/firiS19974A /arficle9.en.html.

159 Judgment of the CJEU(Second Chamber) of 18 July 201%ky lItalia Srl v. Autorita per le Garanzie nelle
ComunicazioniCase €234/12,
http://curia.europa.eu/juris/document/document.jsf?text=&docid=139746&pagelndex=0&doclang=en&mode
=Ist&dir=&occ=first&part=1&cid=857282
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could set different advertising limits for pay-tv and free-to-air broadcasters without
infringing the principle of equal treatment.¢

In ARD v PRO Siebgnthe CJElexplained that Article 11(3) TVWFDprescribesthe
gross principle that is, in order to calculate the 45-minute period for the purpose of
determining the number of advertising interruptions allowed in the broadcasting of
audiovisual works, the duration of the advertisements must be included in that period.
However, accoréhg to Article 11(3) TVWFD in conjunction with Article 3(1) TVWFD
member states may prescribe the net principle for advertisements which may be inserted
during programmes, that is, in order to calculate that period, the duration of the
advertisements mus be excluded, on condition, however, that those rules are compatible
with other relevant provisions of Community law. The CJEU further explained that nothing
in the EU Treaty precluded the application of the net principles2

5.2.1.3. Stricter rules

In Bacardi v TE and othergs: the CJEU explained that the first sentence of Article 2(2)
TVWFDdoes not preclude the prohibition of television advertising for alcoholic beverages
marketed in a member state, in the case of indirect television advertising resulting from

the appearance on screen of hoardings visible during the retransmission of-bational

sporting events taking place in the territory of othermember states. This kind of indirect
television advertising is not t othdmeaninga s s ed
Articles 1(b), 10 and 11TVWEFD Also Article 59 of the EC Treaty (now, after amendment,
Article 49 EC) does not preclude the said prohibitio#s

160 On 29 October 2015the Constitutional Court ruled that the contentious provision was in full accordance
with the Italian Constitution. SeeCorte costituzional¢Constitutional Court), judgment no. 210 of 29 October
2015,

http://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2015&numero=210

See alsoApakE, BiscegliaF . ,  EGdndtitational: Court rules thatshorter hourly advertising limits for pay-TV
broadcasters are not in breach of Italian Constitutiog , | Rt1S 2016
http://merlin.obs.coe.int/iris/2016/1/article20.en.html .

161 Judgmentof the CJEU (Sixth Chamber) of 28 October 1998rbeitsgemeinschaft Deutscher Rundfunkanstalten
(ARD) v PRO Sieben Media B&se C6/98,
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d5b13be721129043ad917afbh9848
738f9a.e34KaxiLc3eQc40LaxqMbN4Paxi@etext=&docid=44816&pagelndex=0&doclang=EN&mode=Ist&dir
=&occ=first&part=1&cid=306351.

162 See alsoS ¢ h e u eCourtfof Justice of the European Communities Sees the Grosddd Principle as
Settled in TV Directivey , | R }IG, httb:@n®edin.obs.coe.int/iris/1999/10/article5.en.html and CappelloM.,
MastroianniR . Advocate General Jacobs Opts for the Gross Principle | R#7S 1999
http://merlin.obs.coe.int/iris/1999/7/article8.en.html .

163 Judgment of the CJEU (Grand Chamber) of 13 July 2004, Bacardi France SAS v. Télévision Francaise 1 SA
(TF1), Groupe Jea@laude Darmon SA, Girosport SARL, Case -429/02,
http://curia.europa.eu/juris/document/document.jsf?text=&docid=49387&pagelndex=0&doclang=en&mode=lI
st&dir=&occ=first&part=1&cid=313424.

164 See also MastroianniR . Courtcof Justice of the European Communities: Ruling on the Bacardi Case | Rl S
2004-9, http://merlin.obs.coe.int/iris/2004/9/article2. en.html and Mastroianni R . Courtcof Justice of the
European Communities: Opinion of First Advocate General in Case2€2/02 and G429/02y , | RS 2004

http://merlin.obs.coe.int/iris/2004/4/article2.en.html .
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In Société d'Importation Edouard LeckS8iplec v. TF1 Publicité S.A. & M6 Publicité
S.A s the CIEU explained thameither Articles 30, 85, 86, 5 and 3(f) of the Treatyor the
Television without Frontiers Directive preclude Member Statesfrom prohibiting, by
statute or by regulation, television broadcasters established on their territoryfrom
broadcasting advertisements for the distribution sectorss

5.2.1.4. Jurisdiction

In Konsumentombudsmannen (KO) v De Agostini (Svenska) Forlag AB-&hopr'V/Sverige
AB (joined cases)¢” the CJEUWruled that the TVWFDdoes not preclude amember state
from taking, pursuant to general legislation on the protection of consumers against
misleading advertising, measures against an advertiser in relation to television
advertising broadcast from anothermember state, provided that those measures do not
prevent the retransmission,as such, in its territory of television broadcasts coming from
that other member state.

On a proper construction of Article 30 of the EC Treaty, smember state is not
precluded from taking measures against an advertiser in relation to television advertisi
provided that those provisions affect in the same way, in law and in fact, the marketing of
domestic products and of those from othermember states, are necessary for meeting
overriding requirements of general public importanceor one of the aims laid dwn in
Article 36 of the EC Treaty, are proportionate for tht purpose, and those aims or
overriding requirements could not be met by measures less restrictive of intr€ommunity
trade.

On a proper construction of Article 59 of the EC Treaty, snember state is not
precluded from taking, on the basis of provisions of its domestic legislation, measures
against an advertiser in relation to television advertising. However, it is for the national
court to determine whether those provisions are necessary for meeg overriding
requirements of general public importance or one of the aims stated in Article 56 of the
EC Treaty, whether they are proportionate for that purpose and whether those aims or
overriding requirements could be met by measures less restrictivefdantra-Community
trade.

Finally, according to the CJEU th@ VWFDprecludes the application to television
broadcasts from other member states of a national rule which provides that

165 Judgment of the CJEWSixth Chamber)of 9 February 1995,Société d'Importation Edouard LeclSiplec v.

TF1 Publicité S.A. & M6 Publicité SB@ase €412/93,

http://eur -lex.europa.eu/legatcontent/EN/TXT/HTML/?uri=CELEX:61993CJ0412&from=EN

%%See also van Loon A., cFrench Restrictions on Televised
IRIS 19953, http://merlin.obs.coe.int/iris/1995/3/article9.en.html .

167 Judgment of the CJEU of 9 July 1997 onsumentombudsmannen (KO) v De Agostini (Svenska) Forlag AB and

T\W-Shop i Sverige ABJoined Cases -34/95, G35/95 and G36/95, http://eur-lex.europa.eu/legat
content/EN/TXT/HTML/?uri=CELEX:61995CJ0034&from=EN
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advertisements broadcast in commercial breaks on television must not be digmed to
attract the attention of children under 12 years of age's®

5.2.1.5. Surreptitious advertising

In Eleftheri Tileorasi v. Ethniko Simvoulio Radiotileorgsithe CIJEUWuled that Article 1(d)

TVWEFDis to be interpreted as meaning that the provision of paymenbr of consideration

of another kind is not a necessary condition for establishing the element of intent in
surreptitious advertising. According to the CJEUa different interpretation of Article 1(d)

could deprive the prohibition of surreptitious advertising of its effectiveness, given the
difficulty, or even the impossibility, in certain cases of proving that there has been
provision of payment or of consideration of another kind for advertising which
nevertheless displays all the characteristic®f surreptitious advertising.

5.2.2. Tobacco Advertising Directive

In Germany vEuropean Parliament and Council of the European Urfidhe CJEWismissed
the action brought by Germany challenging the Directive on Tobacco Advertisirg.On 9
September 2003 Germany broughan action before the Court of Justice of the European
Communities seekingthe annulment of Articles 3 and 4 of the Tobacco Advertising
Directive.r2 Germany contended in particular that those prohibitions could not be adopted
on the basis of Article 95 ofthe EC Treaty® The CJEU held that the conditions warranting

68 Kabel Cburtlof Justice ofethe EC: Thre®&wedish TV Cases Interpreting the “Television without
Frontiers' Directivey , I R 18ttpl/@elivi.obs.coe.int/iris/1997/8/article7.en.html .

169 Judgment of the Court (Third Chambg of 9 June 2011,El ef t her i tileorasi AE JALT
Konstantinos Giannikos v Ipourgos Tipou kai Meson Mazikis Enimerosis et Ethniko Simvoulio Radicti@asasis

C 3 5 2 /hitgd¥/curia.europa.eu/juris/document/document.jsf?docid=85130&doclang=en See de Beer K.,
cCourt of Just i ce Bldfther Tileorady.uEthoikp Sienvoulid)Radiatilearagis | R8BS 2011
http://merlin.obs.coe.int/iris/2011/8/article5.en.html .

170 See judgment of the CJEU of 12 December 2006Germany v Parliament ando@ncil Case €380/03,
http://curia.europa.eu/juris/document/document.jsf?text=&docid=66366&pagelndex=0&dotang=en&mode=|
st&dir=&occ=first&part=1&cid=140460.

171 The Directive was adopted by the European Parliament and the Council of the European Union following

the annulment by the Court of Directive 98/43/EC of the European Parliament and of the Council of &ly

1998 on the approximation of the laws, regulations and administrative provisions of the Member States

relating to the advertising and sponsorship of tobacco productsSe e al s o Ma £ourt of Justicenof |, R. , G
the European Communities: Annulment of the Tobacco Advertising Directivg , I RI 9, 2000
http://merlin.obs.coe.int/iris/2000/9/article5.en.html a n d Ma s t [Ewdpean @Qourt oRJustice:AAdvocate

General Opts For Annuhent of EC Directive on the Advertising and Sponsorship of Tobacco Produgts | R1 S
2000-8, http://merlin.obs.coe.int/iris/2000/8/article2.en.html .

172 These atrticles prohibit (i) the adertising of tobacco products in the press and other printed publications, in
information society services and in radio broadcasts and (ii) the sponsorship of radio programmes by tobacco
companies. Only publications intended for professionals in the tobacctrade and publications from non
member countries which are not principally intended for the Community market are exempted.

173 This article authorises the Community to adopt measures for the approximation of national provisions

which have as their object the establishment and functioning of the internal market.
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the choice of Article 95 EC as legal basis were in fact met. Disparities between national
rules on advertising and sponsorship in respect of tobacco products justified intervention
by the Communty legislature. The CJEU also found that the contested articles of the
Directive had as their object the improvement of the conditions for the functioning of the
internal market. Also since the conditions for recourse to Article 95 EC were met, the
selection of that legal basis cannot be called into question by the fact that public health
protection may have prompted the choices made by the Community legislature when
adopting the Directive. As a matter of fact, the Community was required by the Treaty to
ensure a high level of human health protection, and the express prohibition of any
har moni sati on of me mber statesd | egislation i
harmonising measures adopted on another basis from having an impact on human health
protection. The CJEU also rejected the argument that the contested provisions were
disproportionate and observed that the prohibitions leave journalistic freedom of
expression unimpaired and do not exceed the limits of the discretion accorded to the
Community legidature.x

5.2.3. Misleading and Comparative Advertising Dirdo/ex

In Lidl Belgium v Etablissementen Franz Colrggtthe CJEU made the following points
concerning the Directive on misleading and comparative advertising (MCAD):

A The condition under which comparatve advertising is permissible that is laid
down by Article 3a(1)b) MCADmust be interpreted as not precluding comparative
advertising from relating collectively to selections of basic consumables sold by
two competing chains of stores in so far as those aections each consist of
individual products which, when viewed in pairs, individually satisfy the
requirement of comparability laid down by that provision.

Article 3a(1)c) MCADmust be interpreted as meaning that the requirement, laid
down by thatprovisi on, that the advertising Jobjecti
the goods at issue does not signify, in the event of comparison of the prices of a
selection of comparable basic consumables sold by competing chains of stores or
of the general level of the prices charged by them in respect of the range of
comparable products which they sell, that the products and prices compared, that
is to say both those of the advertiser and those of all of his competitors involved
in the comparison, must be expressly anéxhaustively listed in the advertisement.

p=2

"See al so We iCBuet ofbastica of tie Euromean Communities: Tobacco Advertising Ban | RIS

2007-2, http://merlin.obs.coe.int/iris/2007/2/article4.en.html a n d We i R e nGoortr af Judtice, of tlee

European Communities: Ad v o c &8380603 (Gabacep rAdveriibing Dextive) i, ol Ril 8 Cas e
2006-7, http://merlin.obs.coe.int/iris/2006/7/article4.en.html .

175 This subchapter includes case law related to both the current and the 1984 and 2006 versions of the

MCAD.

176 udgment of the CJEU of 19 September 200&jdI Belgium V. Etablissementen Fza@olruyt, CaseCG-356/04,
http://curia.europa.eu/juris/document/document.jsf?docid=64423&doclang=en
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A Article 3a(lYc) MCAD must be interpreted as meaning that the following
constitute, for the purposes of that
two competing chains of stores:

A the prices of those gmds;

A the general level of the respective prices charged by such chains of stores
in respect of their selection of comparable products and the amount liable
to be saved by consumers who purchase such products from one rather
than the other of those chains,in so far as the goods in question do in fact
form part of the selection of comparable products on whose basis that
general price level has been determined.

Article 3a(1)c) MCADmust be interpreted as meaning that a feature mentioned in

comparative advertsing satisfies the requirement of verifiability laid down by that

provision, in cases where the details of the comparison which form the basis for
the mention of that feature are not set out in the advertising, only if the advertiser
indicates, in particdar for the attention of the persons to whom the advertisement
is addressed, where and how they may readily examine those details with a view
to verifying, or, if they do not possess the skill required for that purpose, to having
verified, the details andthe feature in question as to their accuracy.

Article 3a(lYa) MCAD must be interpreted as meaning that comparative

p)

=

provi s

advertising claiming that the advertiserds
main competitorsd, wher e tmpeofpmdogsamayson has

be misleading when the advertisement:

A does not reveal that the comparison related only to such a sample and not
to all the advertiserds product s,

A does not identify the details of the comparison made or inform the persons
to whom it is addressed of the information source where such
identification is possible, or

A contains a collective reference to a range of amounts that may be saved by

consumers who make their purchases from the advertiser rather than from
his competitors without specifying individually the general level of the
prices charged, respectively, by each of those competitors and the amount
that consumers are liable to save by making their purchases from the
advertiser rather than from each of the competitors?

In Pippig Augenptik GmbH & CoKG v. Hartlauer Handelsgesellschaft miskthe CJEU made
the following points concerning the Directive on misleading and comparative advertising
(as amended)

A Article 7(2) MCADprecludes the application to comparative advertising of stricter
national provisions on protection against misleading advertising as far as the form

"See al so Eoud iofjJgstce of the Euromean Comnmities: Legality of Collective Comparative
Advertisingy | R }1@ htt:@ntedin.obs.coe.int/iris/2006/10/article7.en.html .

178 Judgment of the European Court of Justice of 8 Api2003, Pippig Augenoptik GmbH & CKG v. Hartlauer
Handelsgesellschaft mhHVerlassenschaft nach dem verstorbenen Franz Josef Hartl@sxe € 44/01,
http://curia.europa.eu/juris/document/document.jsf?text=&docid=48187&pagelndex=0&doclang=EN&mode=I
st&dir=&occ=first&part=1&cid=754629 .
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and content of the comparison is concerned, without there being any need to
establish distinctions between the various elements of the comparison, that is to
say statemens concerning the advertiser's offer, statements concerning the
competitor's offer and the relationship between those offers.
Article 3a(1Ya) MCADmust be interpreted as meaning that, whereas the advertiser
is in principle free to state or not to state the brand name of rival products in
comparative advertising, it is for the national court to verify whether, in particular
circumstances, characterised by the importance of the brand in the buyer's choice
and by a major difference between the respective branthames of the compared
products in terms of how well known they are, omission of the bettetknown
brand name is capable of being misleading.
A Article 3a(1) MCADdoes not preclude compared products from being purchased
through different distribution channels.

p)

A Article 3a MCADdoes not preclude an advertiser from carrying out a test purchase
with a competitor before his own offer has even commenced, where the
conditions for the lawfulness of comparative advertising set out therein are
complied with.

A A price conparison does not entail the discrediting of a competitor, within the

meaning of Article 3a(1lje) MCADeither on the grounds that the difference in
price between the products compared is greater than the average price difference
or by reason of the number & comparisons made. Article 3a(1¢) of Directive
84/450, as amended, does not prevent comparative advertising, in addition to
citing the competitor's name, from reproducing its logo and a picture of its shop
front, if that advertising complies with the conditions for lawfulness laid down by
Community law?™

5.3. Overview at member state level

The IRIS Merlin database® of the European Audiovisual Observatory lists more than 220
national court cases$®* and more than 150 decisions of regulatory bodie& concerning
advertising. Making a summary of all these cases would go beyond the scope of this
publication; nevertheless, the following tables provide what we consider to be the
highlights among them in the last 5 years.

"See al s oCodroofJistice of the European Communities: Judgmeon Misleading and Comparative
Advertisingy , I R I5Sttp2/eiliB.obs.coe.int/iris/2006/10/article7.en.html .

180 The IRIS Merlin databaseghttp://merlin.obs.coe.int/index.php) allows you to performa personalised search
of all the articles ever published inthe IRIS newsletter (http://merlin.obs.coe.int/newsletter.php), aswell as
the numerous additional articles that have been added to the database, by inputting your chosen text, date,
topic, country, organisation and/or reference.

181 As of June 2017. All articles are available ahttp://bit.ly/2xdIBi4 .

182 As of June 2017. All articles are available ahttp://bit.ly/2xXWXuTW.
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For a comprehensive overview of themost significant national case law and
decisions of regulatory bodies in relation to commercial communications over the period
2012 to 2017, please refer toTables 5 and 6in the Annexto this publication.
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6.State of play

Following a complex REFIT exercisé& and an exknsive impact assessmeng of all
possible options as to the need for a revision of the AVMSD, the European Commission
tabled a proposal for a revised AVMSD in May 2016. At the time of drafting this report, the
debate had already been fed with various amendents from the co-deciding institutions,
but the revision process has not yet been concluded:

6.1. The revision proposal of the European Commission

The main announced objective of the revision of the AVYMSD rules concerning commercial
communications was to redice the burden on TV broadcasters while maintaining those

rules seeking to protect the most vulnerable. The main modifications proposed by the

Commissiones are the following:

A maintain the strict 20% limit on advertising time, while giving broadcasters more
flexibility as to when advertisements can be shown,

allow more flexibility in the use of product placement and sponsorship,
encourage the adoption of self and coregulation tools for the existing rules
seeking to protect the most vulnerable (alcohol advdising, fatty food, minors,
etc.).

> >

183 European CommissionEx-post REFIT evaluation of the Audiovisual Media Services Directive 2010/13/EU
https://ec.europa.eu/digital single-market/en/news/ex-post-refit-evaluation-audiovisuatmedia-services
directive-201013eu.

184 European Commission|mpact assessment accompanyinghe Proposal for an updated Audiovisual Media
Services Directive https://ec.europa.eu/digitalsingle-market/en/news/impact-assessmentaccompanying
proposatupdated-audiovisual media-servicesdirective.

185 To follow the state of the art of the revision process of the Procedure fileProcedure 2016/0151/CODsee
the European Parliamewtds Legislative observator
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2016/0151(COD)&I=eand also the
EURLex, http://eur -lex.europa.eu/procedure/EN/2016_151

186 European CommissionProposal for adirective of the European Parliament and of the Guncil amending
Directive 2010/13/EU on the coordination of certain provisions laid down byaw, regulation or administrative
action in Member States concerning the provision of audiovisual media services in view of changing market
realities, COM(2016) 287 final, 25 May 2016, http://eur-lex.europa.eul/legat
content/EN/TXT/?uri=COM:2016:0287:FIN
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6.2. The amendments proposed by the European Parliament
and the Council

The opinion expressed by the European Parliament on 10 May 20%7and the General
Approach adopted by the Council on 24 May 201%, after a year of intensediscussions,
are, to a certain extent, both aimed at reducing the degree of flexibility set by the
Commission in its proposal.

Three main changes were proposed by the edecision institutions as will be
described in the following sections.

The first area where significant amendments have been tabled concerns
definitions and general principles and in particular the selfregulatory solution for
commerci al communications for Gj-HRSS), withbady (hi g
specific requirement on theneed to achieve a higher level of protectiorn

Secondly, with regard to the rules applicable to advertising and teleshopping, in
addition to proposing a ban on advertising and product placement for tobacco, electronic
cigarettes and aTwmdygramhmesi amd vidéeshdriogr pathogns, the
Parliament and the Council have requested that more stringent limitations be introduced
with regard to quantitative | imits, on the ass
too permissive to broadcastersn terms of flexibility.

Thirdly, there was a strong debate concerning the rules applicable to product
placement, where the Parliament and the Council have asked for some more stringent
rul es after the Commi ssionds prperpissiealnlesseverted
member states decided otherwise, in particular by réntroducing the prohibition of undue
prominence.

6.2.1. Definitions and general principles (Articles 1 and 9
AVMSD)

Table 7 included in the Annex to this publication gives an overview of the ongoing
revision process with regard to the provisions concerning definitions and the generally

187 European Parliament, Resolutioron the proposal for a directive of the European Parliament and of the
Council amending Directive 2010/13/EU on the coordination of certainprovisions laid down by law,
regulation or administrative action in Member States concerning the provision of audiovisual media services
in view of changing market realities 10 May 2017,
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&mode=XML&reference=2®BL 7-
0192&language=EN

18 Council of the European Union, General approach othe proposal for a directive of the European
Paliament and of the Council amending Directive 2010/13/EU on the coordination of certain provisions laid
down by law, regulation or administrative action in Member States concerning the provision of audiovisual
media services in view of changing market redies, 24 May 2017, http://eur-lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CONSIL:ST_9691_2017_INIT&from=EN

189 For further details see Section 4.2.2.1of this publication.
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e

applicable rules. It should be noted that, apart from the notion of sponsorship, where
Parliament and Council amendments are also seeking to cover videsharing platforms,
all the others remain basically unchanged.

Essentially, the main modifications affect the area of the seffegulatory codes to
be applied to the so-called HFSS food where the main issue seems to concern the subject
responsible for encouraging their adoption? if only the member states or also the
European Commission and their nature, that is to say, if they should be national codes or
Union codes.

6.2.2. Advertising and teleshopping (Articles 1924 AVMSD)

The main issuein relation to advertising and teleshopping during the debate has
concerned the quantitative amount of advertising allowed per each clock hour:

A - Whereas the Commissionds proposal has | i mit

between 07:00 and 23:00,

A the European Parliament has preferredo go back to a general limit of 20% per
clock hour; however member states would be allowed to define a prime time
window of a maximum of four consecutive hours where the 20% limit is
calculated on the whole window;
A the Council has adhered to the Commissinds pr oposal of introd

defined time selection but envisaged two windows (between 06:00 and 18:00 and
between 18:00 and 00:00) instead of one where the 20% average limit applies,
leaving the rest of the day without a quantitative restriction perhour.

Table 8 in the Annex to this publication gives an overview of the onrgoing revision
process with regard to the provisions concerning advertising and teleshopping.

6.2.3. Sponsorship and product placement (Articles 10 and 11
AVMSD)

In the case of sponsorsip, the envisaged changes by all three institutions express a light
touch approach, being limited to a) issues concerning the explicit reference, or not, to the
fact that sponsorship should not be of a promotional nature and b) to the introduction of
electronic cigarettes within the scope.

With regard to product placement, the changes proposed by the Commission are
quite radical. The current ban is reverted, which implies that the opbut approach is
replaced by an optin solution, whereby member states mayntroduce stricter rules if they
so wish, but, as a principle, product placement is allowed, exception made for a limited
positive list of programmes where it is prohibited: news and current affairs, consumer
affairs, religi ous programmes (ormedred paimadly at dhidlerd.r e n d s
The main point of disagreement between the cedeciding institutions concerns the ban on
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undue prominence, which the Commission would like to lift, and the Parliament and the
Council to keep.

Table 9 in the Annexto this publication gives an overview of the ongoing revision
process with regard to the provisions concerning sponsorship and product placement.

6.3. Next steps

The procedure that applies to the revision of the AVSMD is the Ordinary Legislative
Procedure, famerly called co-decision procedure, whereby all three institutions act jointly
and on an equal footing.

At the moment of drafting the present report, the first reading has been concluded and
the institutions are now involved in interinstitutional negotiations (soc al | ed 6t r i | o g u e
that have become standard practice for the adoption of EU legislatior® The aim of these
trilogues is to agree on a common text, which can happen at any time, but will most likely
occur at the end of 2017 or the start of 20182

1% The trilogues are of an informal nature and are regulated by a&ode of conduct for negotiating in the
context of the Ordinary Legislative Procedures http://www.europarl.europa.eu/sides/getDoc.do?pubRef=
[[EP//ITEXT+RULEEP+20130521+ANMN1+DOC+XML+V0//EN&language=EN&navigationBar=YES

191 European Parliament, Legislative train schedulehttp://www.europarl.europa.eu/legislative-train/theme-
connecteddigital -single-market/file -audiovisuat media-framewaork.

© European Audiovisual Observatory (Council of Europe) 2017

Page62


http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+RULES-EP+20130521+ANN-21+DOC+XML+V0//EN&language=EN&navigationBar=YES
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+RULES-EP+20130521+ANN-21+DOC+XML+V0//EN&language=EN&navigationBar=YES
http://www.europarl.europa.eu/legislative-train/theme-connected-digital-single-market/file-audiovisual-media-framework
http://www.europarl.europa.eu/legislative-train/theme-connected-digital-single-market/file-audiovisual-media-framework

/.Annexes

Commercial communications in the AVMSD revision

Table 2. Transposition of rules on product placement (PP) (Article 11(2§4) AVMSD

AT

BE (FI)

BE (Fr)

BE (Ger)

BG

ey

Ccz

DE

DK

EE

ES

Fl

FR

Product placement

prohibited by
programmes

no stricter rules

no stricter rules

TV news

no stricter rules

news, religious
programmes

max. 3 min in films, 1 min
in series, sports and light

entertainment

no stricter rules

narrow definition of "light

entertainment”
programmes

nationally produced
programmes

no stricter rules

more detailed rules of
"significant value"

more detailed onthe
definition of "product
placement”

only on TV andin
cinematographic films
and music video clips

Product placement

prohibited by type of

broadcaster

regional TV

public service
broadcaster

no stricter rules

no stricter rules

PSB with derogations
for films and series

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

Product placement

prohibited by product

tobacco, medicinal
products, spirits

tobacco, medicinal
products

tobacco, mediénal
products

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal
products, toys

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal and
harmful products
(health, environment)

tobacco, medicinal
products

tobacco, medicinal
products, alcohol, baby
food, weapons
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No derogations for props
and prizes

no stricter rules

childrend grogrammes
in PSB

childrend grogrammes,
news programmes

no stricter rules

news progmammes

childrend grogrammes

no stricter rules

news, current affairs,
consumer, childrerd, s
religious programmes

no stricter rules

childrend grogrammes

childrend grogrammes

childrend grogrammes

no stricter rules



GR

HR

HU

LT

LU

Lv

MT

NL

PL

PT

RO

SE

Sl

Product placement
prohibited by
programmes

no stricter rules

no stricter rules

news, political, official
events, religious

childrends-p

("children"” - up to 14)

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

more detailed rules on
producers or sellers of PP

any PP liable to prejudice
minors (e.g. unhealthy
food)

no stricter rules

no stricter rules

no stricter rules

("children" - up to 12)

Product placement
prohibited by type of
broadcaster

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

public service
broadcaster

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

no stricter rules

Commercial communications in the AVMSD revision

Product placement

prohibited by product

tobacco, medicinal
products, and any other
cases where TV
advertising is prohibited

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal
products, devicesand
services or cosmetic
treatments and services

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal
products, alcohol,
gambling at watershed

tobacco, medicinal
products, alcohol at
watershed

tobacco, medicinal

products

tobacco, medicinal
products

tobacco, medicinal
products

tobacco, medicinal
products, alcohol

tobacco, medicinal
products, alcohol

tobacco, medicinal
products
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No derogations for props
and prizes

no stricter rules

no stricter rules

news, political, official
events, religious
programmes

no stricter rules

no stricter rules

childrend and news
programmes

no stricter rules

no stricter rules

childrend grogrammes

childrend grogrammes
("children"- up to 12)

childrend grogrammes

childrend grogrammes+
detailed rules re. props
& "significant
commercial value"

no stricter rules

no stricter rules

no stricter rules

no stricter rules



Product placement
prohibited by
programmes
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Product placement
prohibited by type of

broadcaster

Product placement
prohibited by product

No derogations for props
and prizes

stricter rules on PP for

UK
programmes

nationally produced

no stricter rules

tobacco, medicinal

products, alcohol, baby

milk, fatty food,
gambling (in UK

childrend grogrammes

produced pogrammes

Source: AVMSDatabase, European Audiovisual Observatory, Strasbourg, France and-Ampéeatentation of the provisions on
commercial communications at national level;fibst REFIT evaluation of the Audiovisual Medievi8es Directive 2010/13/EU,
25 May 2016, SWD(2016) 170 final.

Table 3. Transposition of the 12-minutes rule

Stricter rule
for 12-
minute

limitation

Legal basis

Article 23(1) AVMSD

Article 23(2) AVMSD

AT YES for PSB

BE (FI) NO

NO but
stricter for
teleshopping
and non-
linear
services

BE (Fr)

BE (Ger) NO

BG YES for PSB

Federal Act on Audie
visual Media Services
(AMDG)- consolidated
30.07.2015- § 45;
Federal Act on the
Austrian Broadcasting
Corporation (ORFG)-
consolidated 13.08.2015
-814

Flemish community- Act
on Radio and Television
Broadcasting-
Consolidated 12 August
2014 - Art. 81 88 2. and
3

Audiovisual media
services decree
consolidated 29 January
2015 - Art. 20

Decree on Radio
Broadcasting and Cinema
Presentations-
consolidated 2 March
2015-Art.15 81

Radio and Television Act
- Consolidated version of
24 December 2014- Art.

20% max. time of
advertisement and
teleshopping per hour;

Max. 42 min. per day per

channel on a yearly average.

20% max. time of
advertisement and
teleshopping per hour.

20% max. time of
advertisement and
teleshopping per hour; 20%
length of the programme for
non-linear services; No
teleshopping on PSB and

local channels; 3 hours max.

of teleshopping per day.

20% max. time of
advertisement and
teleshopping per hour.

12 minutes max. of
advertisement and
teleshopping per hour; For

shall not apply to self-
promotion by TV channels;
announcements by the
Austrian Broadcasting
Corporation (ABC) of
programmes (and derived
materials) on its channels
supporting such programmes;
product placement;
advertising for
cinematographic works
(co)financed byABC.

shall not apply to self-
promotion by TV channels,
sponsorship or poduct
placement.

Virtual advertising and
product placement are not
included.

shall not apply to self-
promotion by TV channels,
sponsorship or product
placement.

shall not apply to self-
promotion by TV channels;
promotion of European
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CY

Ccz

DE

DK

EE

ES

Stricter rule
for 12-

minute
limitation

NO

NO

YES for PSB

YES for d
types of
channels

NO

NO but more
details on
telepromotio
n

Commercial communications in the AVMSD revision

Legal basis

89 (1) and 90

Law on Radio and
Television Stations- Art.
34. (1)

Act 231/2001 on Radio
and Television
Broadcasting and on
amendment to other acts
- Consolidated 21 April
2010 - §50. (2)

Interstate Treaty on
Broadcasting and
Telemedia- consolidated
1 September 2017-
Article 16 (3) and Article
45 (1)

Order on advertising and
sponsorship-
consolidated 21 June
2013 - § 6 (1); The Radio
and Television
Broadcasting Act-
consolidated 6 May 2010
-875.(1)

Media Sevice Act-
Consolidated 22 May
2013 - 8§ 29. (1); Decree
No. 109- Article 23 3.

General Law No 7/2010
of 31 March on
Audiovisual Media-
consolidated 1 May 2015
- Article 14 1. and
Article 15 1

Article 23(1) AVMSD

PSB: 15 min. per day and 4
min. per hour + one third of
total advertising between
19:00 and 22:00 over a period
of 24 hours; For regional
channels: 6 min. per hour.

20% max. time of
advertisement and
teleshopping per hour.

advertisements on radio and
television may occupy a
maximum of 15% of
individual licensee's daily
broadcast and max. 12
minutes per hour.
Teleshopping included in the
time limit and submitted to a
specific limit of 1 hour per
day,

20% max. time of
advertisement and
teleshopping per hour.

For PSB: max. 20 min. (annua
average) of total advertising
time for ARD and ZDF on
working days. Sponsoring and
product placement not
included in the limit. No
advertising on Sunday and
public holidays and after 8
p.m.

12 minutes max. of
advertisement and
teleshopping per hour.

12 minutes max. of
advertisement and
teleshopping per hour.

12 minutes max. of
advertisement and
teleshopping per hour.

Article 23(2) AVMSD

works; charity appeals and
public-benefit causes.

shall not apply to self-
promotion by TV chamels,
sponsorship or product
placement.

shall not apply to self-
promotion by TV channels;
sponsorship or product
placement; to any public
service announcements or
announcements in favour of
generally beneficial
objectives broadcast free of
charge, or to charity appeals
broadcast free of charge.

shall not apply to self-
promotion by TV channels;
sponsorship or product
placement; to any public
service announcement and
charity appeals broadcast
free of charge, and
mandatory references by law.

n/a

shall not apply to self-
promotion by TV channels,
sponsorship or product
placement.

shall not apply to
sponsorship and product
placement. Telepromotin
shall also be excluded from
the calculation where an
individual telepromotion
announcement clearly lasts
longer than an advertisement
and where the telepromotion
as a whole does not exceed
36 minutes per day, or 3
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Fl

FR

GR

HR

HU

Stricter rule
for 12-

minute
limitation

NO

YES for
channels
covering
areas of 10
million
inhabitants
and for PSB

NO

NO

NO

Legal basis Article 23(1) AVMSD

Information Society Code | 12 minutes max. of
- consolidated 18 advertisement and
September 2015- 222 § teleshopping per hour.

Limits fixed in individual
agreements as follows: for
terrestrial broadcasters in
areas with more than 10
million inhabitants: max. 9

Law n° 86-1067 of 30
September 1986 on the
Freedom of
communication -
consolidated 16 October
2015 - Art. 15 V. of
Decree n°92280 du 27
mars 1992

12 min. per hour; for areas
with up to 10 million
inhabitants and those with
scare resources assigned by
the CSA: as fixednidividually
within the limit of max. 12
min. per hour; for local
channels, average of 12 min.
per hour and 15. max per
hour; no advertising between
8 p.m. and 6 a.m. on PSB

20% max. tme of
advertisement and
teleshopping per hour.

Presidential Decree No.
109 of 5 November 2010
Article 23 1

12 minutes max. of
advertisement and
teleshopping per hour / 10
min. per hour
programmes

The Electronic Media Act
- Consolidated 8 July
2011 - Art. 32 (1)

Act CLXXXV of 2010 on | 12 minutes max. of

Media Services and Mass | advertisements per hour,

Communication- including split screen

Consolidated 1 July 2015 advertisements, virtual

-35.8 (1) and (3) advettisements and the
promotion of the
programmes of other media
services; max. 3 hours per

min. per hour on average and

Commercial communications in the AVMSD revision

Article 23(2) AVMSD

minutes per clock hour.

shall not apply to self-
promotion by TV channels;
sponsorship or product
placement; ideological and
social advertising;
teleshopping windows.

n/a

shall not apply to self-
promotion by TV channels
and ancillary products
directly derived from those
programmes and for other
activities of the broadcaster
and those of affiliated
enterprises operating in
media (information or
otherwise); information and
entertainment services via
the Internet; the production
and distribution of music
and/or audiovisual works;
technical training for service
in the above disciplines;
announcements of social
interest; sponsorship
announcements; and product
placements.

shall not apply to self-
promotion by TVchannels,
sponsorship or product
placement.

shall not apply to self-
promotion by TV channels,
sponsorship or product
placement.
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